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Venue or Court Shorelines Hearings Board

Cause # SHB No. 88-38

Name of Case Clean Up South Sound (“CUSS”), Doleshy v
Swecker, Swecker Sea Farms, Mason County,
State Ecology— with State Dept. of
Agriculture, State DNR as Intervenors

Date of Decision 7-13-89

Underlying County/Ecology decision Issuance of a SDP and CUP by Mason/DOE

Note: Swecker, Swecker Sea Farms was represented by Richard W. Elliot of DWT, the same attorney who
wrote a letter to our BoCC in 2011 on behalf of the WA Fish Growers Association.

Facts: Application is for floating net pens for ATLANTIC SALMON some 745 feet from OHWM in the
“natural” environment (Mason County SMP). Project is to be located in waters that are also shorelines of
statewide significance. In the natural environment aquaculture such as net pens is allowed, subject to obtaining
a C.U.P. Per SEPA a DNS was issued and upheld by County BoCC, and later 16 conditions were added to
reduce, minimize etc. any probable significant adverse environmental impacts. The project consists of 42 net
pens each 40 ft square and 20" deep, with a cap of 860,000 lbs. of harvested fish. There will also be a barge
some 25° x 40° with a 250 sq. ft warming hut that is some 8.5 high. The hut will be 10’ above the water and the
pens will have a 4’ handrail around them painted in natural colors to minimize visual impact. Netting above
and below the net pens will keep out the predators. The facility will require 20 workers daily and 1 person
there 24/7 for security. The fish will be hand-fed with semi-moist pellets and USDA antibiotics will be used.
Fish will be harvested after 18 months, all fish-killing to be done on site although all fish-kill waste must not
enter the water per one of the County’s conditions. Appellants failed to show that a significant escapement of
salmon is likely. The area of the pens will be some 2 acres and 2.59 acres will be inside the anchor buoys.
Applicant is required to record and report daily data on salinity, water temperature, dissolved oxygen, etc.
Issues:

1) Water quality and aquatic biology

i) SHB finds the Interim Guidelines from 1986 to be “persuasive” and further concludes that the
current at the proposed location is 3x faster than the .1 knots the Guidelines recommend as a
minimum and that the depth chosen (94 ft. from bottom of pens to sea bottom) is 150% of what
guidelines recommend. Thus there is no proof this project “will significantly adversely affect water
quahty,”

il) SHB finds appellants have not shown that the nitrogen the net pens might add to the water at their
location “will stimulate or exacerbate [plankton] blooms,” i.e., the plankton blooms might occur
despite the absence of the net pens because there is enough background nitrogen concentration.

iii) Fish feces and uneaten food will accumulate to depths of <27

iv) No evidence provided to show a significant measurable oxygen depletion.

v) Project is sufficiently distant (at least 1500° per the Guidelines) from any habitats (this case predates
GMA)

2) Fish diseases and antibiotic use

1) No VHS virus found anywhere in WA and this permittee has always been certified to be disease
free.

ii} Antibiotics used 2x annually, each time for 10 days but fish will be vaccinated, as antibiotics stunt
the growth of the fish and thus applicant has a disincentive to use them.
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3) Aesthetics, noise and odor
i) Adjacent landowner is in commercial forest production, nearest residence looks other way and is 0.3
miles away. Next nearest residences | to 1.5 miles away.
ii) Can see netpens from beaches where people hike and from boats.
ii1) Noise impacts mitigated by the conditions the County imposes.
iv) Nets will be dried in the air and dried one at a time.
4) Navigation and use conflicts
i) Because the net pens will be marked, be found on Coast Guard charts and the main shipping lane m
Dana Passage does not pass in close proximity to the net pens the application does not obstruct
commercial navigation.
1) Any impacts on recreational boating or fishing will be minor.
5) Monitoring
i) Applicant (Swecker) agrees to spend $30K per year for three years for monitoring of
(a) Ambient nitrogen
(b) Phosphorus
(c) Dissolved oxygen
(d) Phytoplankton species
(e) Other parameters

Relevant quotes.

“Net pen salmon rearing, like other forms of aquaculture, is a water-dependent use. It serves a state-wide
interest through the production of food for a broader market. Jamestown Klallam v. Clallam County, SHB Nos.
88-4 and 88-5 (1989). Long-term benefit for the people of the State will be realized by food production if the
project is successful. A bond is required to ensure the removal of the pens should the project not be successful.
We conclude that project's likely long term benefits outweigh any short term risks.

0%

Any development would to some degree impinge upon the natural character of the shorelines. However, we
have found the degree of intrusion at this location not to be significant. The aesthetics of the natural scene will
not be significantly degraded, and disruption of natural systems have not been shown to be significant. The
natural resources and ecology of the shoreline will be further protected by the conditions built into the permit.
Neither public access nor recreational uses have been shown to be significantly adversely affected by this
project at this location.

In sum, we conclude that no violation of RCW 90.58.020 has been shown.”
Conclusion:

Because neither the SMA nor the Mason County SMP was violated by the issuance of these permits the
decision of the County/DOE 1o issue those permits was upheld by the SHB.

END OF THIS CASE NOTE
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Venue or Court Pollution Control Hearings Board

Cause # PCHB No. 96-257 and others
1998 WL 93353

Name of Case Marine Environmental Consortium, W.E.C. et
al v. State DOE, Global Aqua-USA LLC and
Cypress Island, Inc.
“FINAL ORDER, F of F, C of L. and Order”

Date of Decision 11-30-1998

Underlying County/Ecology decision Twelve NPDES and Waste Discharge Permits
issued to Global-Aqua, LLC & Cypress

Facts: The permits in question authorize discharge of waste materials from floating net-pens (“farms™) that
raise Atlantic Salmon for sale. The farms in question are in Rich Passage, Dana Passage, Port Angeles Bay,
Cypress Island, Skagit Bay, an undeveloped site in Discovery Bay and in the Strait of Juan D¢ Fuca off
Whiskey Crrek, also undeveloped.

Atlantic Salmon (“AS”) are the farm-fish of choice in Puget Sound. Escapes do occur, caused by
predators tearing the nets or during towing. Two examples: 107K fish escaped from Cypress in 7/1996 due to
anchor line failure and 369K fish of various ages escaped in Rich Passage in 7/1997 due to a towing accident.

Issues raised:
1) Do the permits provide for “All Known, Available and Reasonable methods of Treatment” (or
“AKART;”
2) Do the permits allow for discharge of pollutants in violation of water quality or sediment management
standards;
3) Do the permits allow for discharge of pollutants in violation of anti-degradation requirements;
4) Whether the permits include sufficient reporting and monitoring requirements;
5) Whether Ecology’s fact sheets provide the information required by law;
6) Whether the permit applications disclose the information that the law requires be disclosed;
7) Was there a SEPA violation for lack of an EIS and no proof appropriate alternatives were studied; and
8) Does SEPA require that the Progammatic EIS for “Fish Culture in Floating Net Pens” (or “PEIS”) be
updated or corrected.
Dispositive motion by Ecology granted with respect to issue #1 (partial), #5 and #6 as listed above.

Analysis:
Do escaped AS cause or tend to cause pollution in violation of Ch. 90,.48 RCW, the Water Pollution Control
Act and do they constitute a man-made change to the integrily of [state] water in violation of 33 U.S.C.A,
§1362(19)?
The PCHB ultimately decides “no™ to both these questions. See Finding #28
There are five areas where AS pose a risk to native salmon:
1) risk of competition for habitat/predation on native salmon (includes two of the five areas)
i) AS found in wild not aggressive, do not appear to know how to forage for food, are too young to
spawn and thus there appears to be no competition for habitat
2) Disease transmission to native salmon
i) WDFW (Fish & Wildlife) is not aware of any transfer of a disease from net pen salmon to wild
salmon
ii) Eggs and smolts are highly regulated to be disease free per Ch. 220-77 WAC and 50 C.F.R. Part 6.
iii) Permit holders do not import eggs from outside the Pacific NW.
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1v) In sum, no threat here.

3) Risk of hybridization between AS and native salmon

i} The two fish belong to different genus and cross-breeding fails 199/200 of the time. Even fewer

cross-bred fish make it to hatching age.
4) Establishment of feral AS runs in WA’s rivers.

1} Many localities (New Zealand, WA, OR, BC) have tried and failed to establish AS salmon runs.
Actions taken to prevent escapes: Permittecs are working with WDFW and have agreed to rules requiring them
to report smaller escape amounts. Permittees also agree not to tow (when the risk of tearing the net pens
increases) simply because toxic algae growth is near a net pen location. Instead towing techniques have been
made safer and improved monitoring catches toxic algae earlier.

Are there adverse impacts on water quality and sediments? Benthic (of or relating to the soil or mud at the
bottom of a body of water) analysis relies on quantifying the number of mollusks, crustaceans and polychaete
worms at the net pen site and at a different station not impacted by the net pens. If at the net pen site any one of
those three categories (known as “taxa™) are found in “mean abundance” quantities that <50% of the quantity
of the same taxa at the reference (non net pen) site, then the net pen farmer must take remedial action per the
WAC, including reducing the use or no longer using the cite. PCHB upholds the reasonableness of this rule
found at WAC 173-204-313. Different rules applicable in the Sediment Impact Zone or “SIZ” which extends
out 100’ from net pens perimeter per WAC 173-204-412. There the measuring stick is “total organic carbon.”
Impacts, the PCHB finds, are within the SIZ only and the PCHB concludes in Finding #45 that the actions of
the Permittees do not violate water quality or sediment management standards.

Are there any other water quality impacts in violation of law? No rules the PCHB. The PCHB found “that
the Permittees’ facilities have not caused and are not likely to have a reasonable potential to cause, significant
adverse impacts on water quality or native fish through the discharge of waste materials, disease organisms or
medications.”

Do the permits violate the state’s anti-degradation policy? No rules the PCHB based in part on the
conclusions it reached earlier in this same decision.

Also other beneficial uses of the water bodies affected by the various permitted net pens are not adversely
impacted, specifically A) commercial or recreational shellfish harvesting B ) preservation of habitats, C)
commercial or recreational fishing, D) boating for fun and E) retention of marine mammal populations.

Conclusion and Holding:

Clearly under the SMA the net pens must be allowed to share the state’s shorelines with other beneficial uses as
that is what the Legislature intended when it enunciated the state policy in RCW 90.58.020 as further
interpreted by the PCHB in Finding #65:

“However, there is no evidence that the existence of these farms and their impacts are so severe
in magnitude or broad in extent that they operate to the exclusion of other beneficial uses.
Moreover, in directing Ecology to permit net-pen facilities, the legislature effectively resolved
any conflicts between recreational uses of the waters of the state and net-pens. The legislature
has determined that the marine waters of the state shall accommodate both recreational
uses and net-pen facilities, Siting decisions under the Interim Guidelines are consistent with the
legislature's policy determination, because the Guidelines take into account avoidance of use
conflicts and impacts on important resource areas such as sensitive fish and wildlife habitats.”
Emphasis supplied by this author.

END OF THIS CASE NOTE
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Venue or Court | Shorelines Hearings Board

Cause # SHB No. 05-027

Name of Case Echo Bay Community Assoc. v. Pierce Cty.,
Kaupila, Blair, State DOE

Date of Decision 4-14-2006

Underlying County/Ecology decision Approval of a SDP and CUP

Facts: Applicants apply for herring net pen operation in Echo Bay an area along the NE shore of Fox
Island located 500+ ft. from the shores of the three adjacent islands. Fox Island 1s “rural residential” in
the Pierce County SMP and nearby Tanglewood Island is designated as “conservancy.” These pens
would be in the same place as where a former WDFW net pen/hatchery site for coho and fall Chinook
was located until 2001 when concerns that interactions between hatchery salmon and free-run salmon
would be harmful to the native species lead to its closure. The applicants here proposed pens that would
be only 3/5ths as large as the WDFW net pens, i.e., some 100’ square with exposure above the water
line of only 1 foot. The 10,000 sq. ft this proposal would occupy is dwarfed by the 56 acre size of Echo
Bay. This location is simultancously sheltered yet also has the benefit of “significant tidal flushing
action to remove any waste.,” It is also a location where herring congregate. Boats are anchored in
Echo Bay during the summer months and this Bay is amenable to water skiing.

Herring season runs from April to October and the herring have to be captured at night from a
boat and then immediately oft-loaded in the early AM hours to the pens where they are firmed up (they
suffer fat Toss) so they become better bait. Herring stay in the pins for 2 weeks and are neither fed nor
medicated during that time. All other government permits needed such as an HPA and Army Corps
“Letter of Approval” were obtained by the applicants. The permit was conditioned by the Hearing
Examiner to allow only two 20-minute off-loading (into the pens) periods each night.

Analysis:

1. Was the SEPA threshold determination of DNS “clearly erroneous™ such that it should be remanded
to the County? NO.
The aggrieved neighbors claimed the SEPA Official did not properly consider before issuing the
DNS issues re: 1) impacts to recreational uses 2) noise impacts 3) aesthetic concerns, lights, the
visibility of the pens, glare, 4) odor issues and 5) significant impacts on herring and salmon stocks.
The SHB rejected all of these concerns finding the proposal did not generate any probable
significant adverse impacts in those five categories. ,

2. Did issuance of the SDP by Pierce County violate the relevant provisions of the county’s SMP?
No. The SHB rejected the noise, lights, glare, navigation and view arguments of the aggrieved
neighbors.

3. Did Ecology act unlawfully when it approved the CUP? No.
When the proposed project is compared to the CUP criteria found in WAC 173-27-160, the SHB
concluded the use would not A) interfere with normal public use of the shorelines, B) is compatible
with other permitted uses in the area, C) unreasonably adverscly affect the relevant shoreline
environment and D) would not cause the public interest to suffer. Mostly, the SHB again rejected
the noise, lights, glare, navigation and view arguments of the aggrieved neighbors.

Note: The SHB conditioned the permits to require the applicants to record and monitor the noise levels

in order to measure the difference between the ambient noise in the early AM hours versus the noise the

applicants’ boat makes when unloading the herring into the pens during the early AM hours. This was

to be done at three diverse times each year so that all seasons were represented.

END OF THIS CASE NOTE
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Attachments:

. RCW 90.58.020 “Legis. findings-State policy
enunciated—Use Preference”

. WAC 173-204-412 “Marine finfish rearing facilities™

. WAC 173-221A-030  “Definitions: Marine finfish rearing

facilities™
WAC 173-221A-100  “Upland finfish facilities”

. WAC 173-221A-110  “Marine finfish rearing facilities”
. Chapter 220-76 WAC “Aquaculture”

. Chapter 220-77 WAC  “Aquaculture disease control”

. Whatcom County SMP, Chapter 23.100.03 “Aquaculture”

. “Salmon net pens in Puget Sound, Rules, performance criteria

....” Article by Rensel, J.E.
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RCW 90.58.020: Legislative findings — State policy enunciated — Use preference. Page 1 of 1

RCW 80.58.020
Legislative findings — State policy enunciated — Use preference.

The legislature finds that the shorelines of the state are among the most valuable and fragile of its natural resources and that
there is great concern throughout the state relating to their utilization, protection, restoration, and preservation. In addition it
finds that ever increasing pressures of additional uses are being placed on the shorelines necessitating increased coordination
in the management and development of the shorelines of the state. The legislature further finds that much of the shorelines of
the state and the uplands adjacent thereto are in private ownership; that unrestricted construction on the pnvately owned or
publicly owned shorelines of the state is not in the best public interest; and therefore, coordinated planning is necessary in
order to protect the public interest associated with the shorelines of the state while, at the same time, recognizing and
protecting private property rights consistent with the public interest. There is, therefor, a clear and urgent demand for a
planned, rational, and concerted effort, jointly performed by federal, state, and local governments, to prevent the inherent harm
in an uncoordinated and piecemeal development of the state’s shorelines.

It is 1he policy of the siate to provide for the management of the shorelines of the state by planning for and fostering all
reasonable and appropriate uses. This policy is designed to insure the development of these shorelines in a manner which,
while allowing for limited reduction of rights of the public in the navigable waters, will promote and enhance the public interest.
This policy contemplates protecting against adverse effects to the public health, the land and its vegetation and wildlife, and
the waters of the state and their aquatic life, while protecting generally public rights of navigation and coroliary rights incidental
thereto.

The legislature declares that the interest of all of the people shall be paramount in the management of shorelines of
statewide significance. The department, in adopting guidelines for shorelines of statewide significance, and lecal government,
in developing master programs for shorelines of statewide significance, shall give preference to uses in the following order of
preference which;

(1) Recognize and protect the stalewide interest over local interest;

{2) Preserve the natural character of the shoreline;

(3) Result in long term over short term benefit; K(-w qo. 5 8 oz 0
.

(4) Protect the resources and ecology of the shoreline;

{5} Increase public access to publicly owned areas of the shorelines;

{6} Increase recreational opportunities for the public in the shoreline;

(7} Provide for any other element as defined in RCW 90.58.100 deemed appropriate or necessary.

In the implementation of this policy the public's opportunity to enjoy the physical and aesthetic qualities of natural
shorelines of the state shall be preserved to the greatest extent feasible conS|stent with the overall best interest of the state
and the people generally. To this end uses shall be preferred whi nt wi | revention of '
damage to the natural environment, or are unique to or dependent upon use of the state's shoreline. Alterations of the natural
condition of the shorelines of the state, In those limited instances when authorized, shall be given priority for single family
residences and their appurtenant structures, ports, shoreline recreational uses inciuding but not limited to parks, marinas,
piers, and other improvements facilitating public access to shorelines of the state, industrial and commercial developments
which are particularly dependent on their location on or use of the shorelines of the state and other development that will
provide an opportunity for substantial numbers of the people to enjoy the shorelines of the state. Alterations of the natural
condition of the shorelines and shorelands of the state shall be recognized by the department. Shorelines and shorelands of
the siate shall be appropriately classified and these classifications shall be revised when circumstances warrant regardless of
whether the change in circumstances occurs through man-made causes or natural causes. Any areas resulting from
alterations of the natural condition of the shorelines and shorelands of the state no longer meeting the definition of "shorelines
of the state" shall not be subject to the provisions of chapter 80.58 RCW.

FPermifted uses in the shorelines of the state shall be designed and conducted in a manner 1o minimize, insofar as practical,

any resultant damage to the ecology and environment of the shoreline area and any interference with the public's use of the
water.

[1995¢c 347§ 301, 1992 c 105§ 1; 1982 1stexs.c 135§ 1; 1971 exs.c 286§ 2]

Notes:
Finding -- Severability — Part headings and table of contents not law — 1995 ¢ 347: See notes following
RCW 36.70A.470.

i ATACHMENT 1

http://apps.leg.wa.gov/RCW/default.aspx?cite=90.58.020 3/17/2011



WAC 173-204-412: Marine finfish rearing facilities.

Page 1 of 2

Inside the Legislature

* Find Your Legislator
# Visiting the Legislature

% Agendas, Schedules and
Calendars

# Bill Information

#* Laws and Agency Rules

# [ egislative Committees

% Legislative Agencies

* Legislative Information
Center

# E-mail Notifications
(Listserv)

* Civic Education

# History of the State
Legislature

Qutside the Legislature
% Congress - the Other
Washington
* TVW
* Washington Courts
* OFM Fiscal Note Website

ATACHVENT Z

!5

=  Access
Al Washington®

Elfficial Siam Foudenreesat Waswitn

http://apps.leg.wa.gov/WAC/default.aspxcite=173-204-412

WACS > Title_ 173 > Chapter 173-204 > Section 173-204-412

173-204-410 << 173-204-412 >> 173-204-415

WAC 173-204-412 No agency filings affecting this section since 2003

Marine finfish rearing facilities.

(1) Purpose. This section sets forth the applicability of this chapter to marine finfish rearing
facilities only. This section also identifies marine finfish rearing facility siting, operation,
closure and monitoring requirements to meet the intent of this chapter, as applicable.

(2) Applicability. Marine finfish rearing facilities and their associated discharges are not
subject to the authority and purpose standards of WAC 173-204-100 (3) and (7), and the
marine sediment quality standards of WAC 173-204-320 and the sediment impact zone
maximum criteria of WAC 173-204-420, within and including the distance of one hundred feet
from the outer edge of the marine finfish rearing facility structure. Marine finfish rearing

{3} Sediment monitoring. Sediment quality compliance and menitoring requirements for
marine finfish rearing facilities shall be addressed through National Pollutant Discharge
Elimination System or other permmits issued by the depariment for facility operation. Marine
finfish rearing facilities shall meet the following sediment quality monitoring requirements:

{a) Any person with a new facility shall identify a baseline sediment quality prior to facility
operation for benthi¢ infaunal abundance, fotal organic carbon and grain size in the location
of the proposed operation and downcurrent areas that may be potentially impacted by the
facility discharge;

(b} Any person with an existing operating facility shall monitor sediment quality for total
organic carbon levels and identify the location of any sediments in the area of the facility
statistically different (t test, p<0.05) from the total erganic carbon levels identified as facility
baseline levels or statistically different from the applicable total organic carbon levels as
identified in Table 1:

TABLE 1 - Puget Sound Reference Total Organic
Carbon Values

Silt-Clay Particles Total Organic Carbon

(percent Dry Weight) (percent Dry Weight)
0-20 0.5
20-50 1.7
50-80 3.2
80-100 26

{c) The locations and frequency of monitoring for total organic carbon, benthic infaunal
abundance and other parameters shall be determined by the depariment and identified in the
applicable National Pollutant Discharge Elimination System permit;

(d) Antibacterials. Reserved: The department shall determine on a case-by-case basis the
methods, procedure, locations, and frequency for monitoring antibacterials associated with
the discharge from a marine finfish rearing facility;

(e) Closure. All permitted marine finfish rearing facilities shall monitor sediments impacted
during facility operation to document recovery of sediment quality to background levels. The
department shall determine on a case-by-case basis the methods, procedure, locations, and
frequency for monitoring sediments afler facility closure,

3/17/2011



WAC 173-204-412: Marine finfish rearing facilities. Page 2 of 2

(4) Sediment impact zones. Marine finfish rearing facilities and their associated
discharges that are permitted under a National Pollutant Discharge Elimination System
permit are hereby provided a sediment impact zone by rule for any sediment qualily impacts
and biological effects within and including the distance of one hundred feet from the outer
edge of the marine finfish rearing facility structure.

(a) The department may authorize an individual marine finfish rearing facility sediment
impact zone for any sediments beyond a distance of one hundred feet from the facility
perimeter via National Pollutant Discharge Elimination Systerm permits or administrative
actions. The authorized sediment impact zone shall meet the benthic infaunal abundance
requirements of the sediment impact zone maximum criteria, WAC 173-204-420 (3)(c)iii}.
Marine finfish rearing facilities that exceed the sediment quality conditions of subsection (3)
{b) of this section beyond a distance of one hundred feet from the facility perimeter shall:

(i) Begin an enhanced sediment quality monitoring program to include benthic infaunal
abundance consistent with the requiremenis of the Mational Pollutant Discharge Elimination
System permit. The sediment quality monitoring program shall include a benthic infaunal
abundance reference sediment sample as required in subsection (3){a} of this section or a
benthic infaunal abundance reference sediment sample in compliance with WAC 173-204-
200(21); and

(i) Be consistent with the sediment source control general considerations of WAC 173-
204-400 and the sediment quality goal and sediment impact zone applicability requirements
of WAC 173-204-410, apply for a sediment impact zone as determined necessary by the

department,

(b) Administrative orders or permits establishing sediment impact zones for marine finfish
rearing facilities shall describe establishment, maintenance, and closure requirements as
determined necessary by the department.

[Statutory Authority: RCW 90.48.220, 96-02-058, § 173-204-412, filed 12/29/95, effective 1/26/96.]

b

http://apps.leg.wa.gov/WAC/default.aspx?cite=173-204-412 3/17/2011
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* Bill Information Definitions.

* Laws and Agency Rules As used in this chapter, unless the context indicates otherwise:

* Legislative Committees

* Legislative Agencies "Department” means the department of ecology.

* Ié‘zgr":;?twe information "Director" means the director of the department of ecology, or designee.

* E-mail Notifications "General NPDES permil” means a permit designed to cover multiple dischargers of a
(Listserv) point source category within a designated geographical area, in lieu of individual permits

+ Civic Education being issued to each discharger.

#* History of the State - . . . .
Legislature "Individual NPDES permit” means a permit for a single point source or a single facility.

Outside the Legislature "Marine finfish rearing facilities" means those private and public facilities located within the
salt water of the state where finfish are fed, nurtured, held, maintained, or reared to the size

# Congress - the Other of release or for market sale.

Washington
* TVW "NPDES" means National Pollutant Discharge Elimination System.
+ Washington Courts
+ OFM Fiscal Note Website "Permit or wastewater discharge permit” means an authorization, license, or equivalent

control document issued by the department to implement chapters 173-220, 173-226, andfor
Access 173-216 WAC.

gk Washington®

Eitlicind $azm Bavirmmen: Rresite "Sediment quality standards" means the standards set forth in chapter 173-204 WAC.

“Upland finfish facility" means those facilities not located within waters of the state where
finfish are hatched, fed, nurtured, held, maintained, or reared to reach the size of release or
for market sale. This includes fish hatcheries, rearing ponds, spawning channels, and other
similarly constructed or fabricated public or private facility.

"Wastewater" means the water or liquid carried waste. These wastes may result from any
process or activity, including but not limited to, of industry, manufacturer, trade, business,
development of any natural resource, or from animal operations such as feed lots, poultry
houses, dairies, or fish rearing operations. The term also includes contaminated storm water
and leachate from solid waste facilities.

"Waters of the state” includes those waters as defined as "waters of the United States" in
40 CFR 122.2 within the geographic boundaries of Washington state and "waters of the
state" as defined in RCW 80.48.020.

"40 CFR" means Title 40 of the Code of Federal Regulations, as presently promulgated
and subsequently amended or repromulgated.

[Statutory Authority: RCW 90.48.220. 95-22-079 (Order 93-26), § 173-221A-030, filed 10/31/95, effective
12/1/95. Statutory Authority: Chapter 80.48 RCW. 90-14-078 (Order 90-11), § 173-221A-030, filed 7/3/90,
affective 8/3/00.]

5 ATACHMENT & ThReE
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Westlaw.
WAC 173-221A-100 Page |
Wash. Admin. Code 173-221A-100

C

Washington Administrative Code Currentness

Title 173. Ecology, Department of
Chapter 173-221A. Wastewater Discharge Standards and Effluent Limitations

= 173-221A-100. Upland finfish facilities.

(1) Which types of upland finfish facilities need a wastewater discharge permit?

(a) A permit is required for:
(1) All facilities which produce more than 20,000 net pounds of finfish a year; or
(i) Feeds more than 5,000 pounds of fish food during any calendar month; or

(iii) Is designated as a significant contributor of pollution by the department in accordance with 40 CFR
122.24,

(b) Facilities which do not require a permit under (a) of this subsection are conditionally exempt from the
requirement to obtain a wastewater discharge permit provided they comply with subsections (2} through (6)

of this section,

(2) Time of compliance.Each upland finfish rearing facility which requires a wastewater discharge permit in ac-
cordance with subsection (1) of this section shall submit a comnpleted application form to the department at least
one hundred eighty days in advance of the date when permit coverage is deemed necessary.

(3) Prevention, control, and treatment.Each upland finfish facility shall provide treatment prior to diseharging
to waters of the state regardless of receiving water quality. The minimum acceptable technology-based treatment
requirements for upland finfish facilities required to obtain permits including general wastewater discharge per-

mits are:

(a) For facilities that use a vacuum cleaning system, standpipe bottom-drain system or other method to re-
move solids from the water, raceways or ponds, with treatiment in a separate settling basin or treatment sys- tem:

(i) All facilities utilizing off-line settling shall ineorporate into the pond or raceway design methods to
collect settleable solids. Methods such as screened seftling zones in the downstream end at raceways

© 2011 Thomson Reuters. No Claim to Orig. US Gov. WorksA“ACHMENT I
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shall be used to collect settleable solids prior to periodic removal to off-line settling basins.

(ii) The settling basin shall be designed to minimize short-circuiting and to provide a minimum total
suspended solids average monthly percent removal of 85% and an average monthly settleable solids
percent removal of 30%.

(ii1) Turbulent flow shall be minimized within the cleaning system to avoid homogenization or solids.
(iv) Rearing of fish within the settling basin is not permitted.

(b) For facilities that provide in-line settling for the entire effluent;
(i) The settling basin shall be designed to minimize hydraulic short-circuiting.

(i1} The settling basin shall be designed to provide at least a twenty year sludge decomposition and stor-
age capacity unless provisions are made for periodic sludge removal without interruption in treatment.

(iii) Rearing of fish within the settling basin is prohibited.

(c) For facilities with rearing ponds only, no other form of effluent treatment shall be required, provided the
rearing pond has a minimum hydranlic retention time of two hours or more. Rearing vessels with less than
two hours hydraulic retention time may be approved by the department in writing without additional treat-
ment provided the applicant can demonstrate to the department, in advance, the ability to continuously com-
ply with effluent limits established in subsection (4)(a) of this section.

{(d) Each upland finfish facility that begins construction after September 1, 1990, or expands production by
fifty percent over the production on the effective date of this rule shall either:

(i) Line all settling basins or otherwise ensure that the static (i.e., without inflow) seepage rate through
the settling basin bottom and sides shall not be greater than a water surface drop of 0.10 inch per day; or

(ii) Demonstrate to the department through hydrogeologic investigation and/or ground water monitoring
that the operation of the facility will not have an adverse impact upon ground water quality.

(e) Notwithstanding the treatment requirements of this subsection, more stringent or additional conditions
may be required by the department as necessary on a case-by-case basis to mitigate adverse water quality
impacts or meet water quality standards, ground water standards, sediment standards or other applicable re-
quirements of federal or state law,

© 2011 Thomson Reuters, No Claim to Orig. US Gov. Works.
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(4) Effluent standards.Wastewater from all upland finfish facilities regardless of size shall meet the following
effluent discharge standards.

(a) Facility discharges.

(i) The instantaneous maximum total suspended solids concentration in the effluent at the point of dis-
charge to the receiving environment shall not exceed 15 milligrams per liter of effluent.

(ii) The average total suspended solids concentration in the effluent at the point of discharge to the re-
ceiving environment shall not exceed 5 milligrams per liter of effluent.

(iii} The average settleable solids concentration in the effluent at the point of discharge to the receiving
environment shall not exceed 0.1 milliliter per liter of effluent.

(iv) Effluent limitations shall apply as net values provided the criteria contained in 40 CFR 122.45 (net
gross allowance) are met,

{(b) Off-line settling basin effluent.

(1) The instantaneous maximum total suspended solids concentration shall not exceed 100 milligrams
per liter of effluent.

(ii) The instantaneous maximum settleable solids concentration in off-line settling basin effluent shall
not exceed 1.0 milliliter per liter of effluent.

(c) Discharges during rearing pond drawdown for fish release shall meet the following discharge standards.
Pond drawdown for purposes other than fish release shall meet the discharger standards in (a) of this subsec-
tion,

(i) The instantaneous maximum total suspended solids concentration in the rearing pond effluent shall
not exceed 100 milligrams per liter.

(ii) The instantaneous maximum settleable solids concentration in the rearing pond effluent shall not ex-
ceed 1.0 milliliter per liter.

(d) Test procedures. All sampling and analytical methods used to determine compliance with standards spe-
cified in this subsection shall, unless otherwise approved by the department, conform to the Guidelines Ks-
tablishing Test Procedures for the Analysis of Pollutants contained in 40 CFR Part 136,
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(e) Notwithstanding the numerical discharge standards within this subsection, each upland finfish facility

shall be operated in the most efficient manner possible, Additional effluent limits and/or more stringent ef-

fluent limits may be required as necessary on a case-by-case basis to meet water quality standards, ground
water quality standards, sediment quality standards, or other applicable requirements of federal or state law.

(5) General requirements, The following practices shall be applicable to all upland finfish facilities.

(a) Sand, silt, mud, solids, sludges, filter backwash, debris, or other pollutants deposited or removed in the
course of treatment or control of water supply and wastewaters shall be disposed of in a manner so as to pre-
vent such materials from entering waters of the state.

(b) Discharging untreated cleaning wastes (e.g., obtained from a vacuum or standpipe bottom drain system)
to waters of the state is prohibited.

(c) Sweeping or intentionally discharging accumulated solids from raceways or ponds to waters of the state
without prior treatment is prohibited.

(d) Practices such as removing dam boards in raceways or ponds, that allow accumulated solids to discharge
to waters of the state are prohibited.

(e} The discharge of any drugs or chemicals in toxic amounts or in violation of water quality standards to
waters of the statg is prohibited.

(f) Disease control chemical use practices. The following requirements only apply to those drugs and chem-
icals included in feed or administered by a bath or dip treatment which results or may result in those materi-
als being discharged to waters of the state. These requirements do not apply to drugs and chemicals admin-
istered by injections or by dip treatments which results in no discharge to waters of the state.

(i) Disease control chemicals and drugs approved for hatchery use by the United States Food and Drug
Administration (USFDA) or the United States Environmental Protection Agency (USEPA) may be used.

(iiy USFDA approved Investigational New Animal Drugs (INADs) may also be used at a facility,
provided the conditions detailed in a facility's INAD permit application are met.

(iii) All disease control drug and chemical use must be done in conformance with product label instruc-
tions, approved INAD protocols, or be administered by or under the supervision of a licensed veterin- arian.
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(iv) Disease control drugs and chemicals which are not used in accordance with product label instruc-
tions, or under USFDA approved INAD protocols must:

{A) Be administered by or under the supervision of a licensed veterinarian; and
(B) Be approved in advance by the department.
(v) The department may require disease control drug and chemical use reports from each facility.

(g) Fish mortalities, kill spawning, processing wastes, and any leachate from these materials shall be dis-
posed of in a manner so as to prevent such materials from entering the waters of the state.

(h) Right of entry.
(i) Authorized representatives of the department, upon presentation of identification shall be allowed to:
(A) Enter in or upon the facility at all reasonable times;

(B) Have access to and copy at all reasonable times any records relative to information that must be
kept or provided the department under the terms of, as applicable: The conditional exemption or
wastewater discharge permit;

(C) Inspect, investigate, and photograph at all reasonable times any production, collection, treat-
ment, pollution management, monitoring, or discharge equipment or facilities, or any conditions re-
lating to pollution or possible pollution of any waters of the state;

(D) Sample and make tests at all reasonable times; and

(E) The term ‘reasonable times shall include normal business hours, hours during which produc-
tion, prevention, control, or treatment occurs or times when the departinent reasonably suspects a
violation of this chapter is or may be occurring.

(6) Reeeiving water quality studies.Receiving water quality studies shall be required as follows for each up-
land finfish facility which begins construction after September 1, 1990, or expands production by fifty percent
over the production on the effective date of this rule. Existing facilities may be required to do receiving water
studies on a case-by-case basis. Dilution shall be evaluated by the department using total facility effluent at
maximum production at the lowest seven-day average receiving stream flow with a 10-year recurrence interval

(7Q10).
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(a) For facilities with a discharge of one part upland finfish facility effluent to ten parts or more of receiving
water, receiving water studies are not required unless significant data indicates water quality standards
would be violated.

(b} For facilities with an effluent dilution of between one part upland finfish facility effluent to three parts
receiving water and one part effluent to ten parts receiving water, receiving water studies may be required
by the department. The department shall provide the upland finfish operator or permit applicant with written
documentation on the need for receiving water studies upon request. Factors to be considered by the depart-
ment in determining the need for and objectives of special receiving water studies may include, but are lim-
ited to, the following:

(i) The water quality classification of the receiving water of the state;

(ii) The potential water quality impacts of surrounding land use practices and/or existing and proposed
discharges including the proposed upland finfish hatching and rearing facility;

(iii) The likelihood that the proposed discharge will have an effect on existing water quality and/or
present or future beneficial uses;

(iv) The proximity of the discharge to a quiescent water body such as a lake or a reservoir;
(v) On-site inspection;

{vi) The potential of the discharge to have an adverse impact on receiving water quality such that water
quality standards would be violated; and

(vii) Possible beneficial impacis of upland finfish discharges on existing water quality such as flow aug-
mentation.

(c) For facilities with an effluent dilution of one part upland finfish facility effluent to three parts or less of
receiving waters, receiving water quality studies will generally be required for new facilities and may be re-
quired on a case-by-case basis for existing facilities.

(d) Receiving water quality studies content and scope shall include, as required by the department an ana-
lysis of the proposed facilities discharge and any impacts upon the receiving water of the state, including,
but not limited to, the following:

(i) Identification of existing and potential beneficial uses of the receiving water of the state and an eval-
uation of the impact on those beneficial uses of the proposed discharge;
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(ii) Hydraulic impacts;

(iii) The impacts of both nitrogen and phosphorous compounds and the potential for eutrophication of
the receiving waters;

{(iv}) The use of chemicals and medications within the facility, their toxicity, and the impacts on the re-
ceiving waters;

(v) The effect of the facilities on receiving water temperature and dissolved oxygen concentrations; and
(vi} The potential for impacting any specified identified water use.

(vii) Possible beneficial impact of upland finfish discharges on existing water quality such as flow aug-
mentation.

Statutory Authoritv: RCW 90.48.220. 95-22-079 (Order 93-26), S 173-221A-100, filed 10/31/95, effective
12/1/85. Statutory Authority: Chapter 90.48 RCW, 90-14-078 (Order 90-11), S 173-221A-100, filed 7/3/90, ef-
fective 8/3/90,

WAC 173-221A-100, WA ADC 173-221A-100

Current with amendments adopted through the 10-24 Washington State Register dated December 135, 2010.

END OF DOCUMENT

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.

2%

http://web2.westlaw.com/print/printstream.aspx?utid=2 & pri=HTMLE& pbe=DA010192&... 3/15/2011



Page 2 of 5

Westlaw.
WAC 173-221A-110 Page 1

Wash. Admin. Code 173-221A-110

C

Washington Administrative Code Currentness

Title 173. Ecology, Department of
Chapter 173-221A. Wastewater Discharge Standards and Effluent Limitations

= 173-221A-110. Marine finfish rearing facilities.

(1) This rule sets waste discharge standards for finfish rearing facilities located within marine waters as required
by RCW 90.48.220. Net-pens, floating raceways, closed bag, and barge systeins are some examples of finfish
rearing facilities covered by this section.

(2) Which types of marine finfish rearing facilities need a wastewater discharge permit?
(a) A permit is required for:
(i) All facilities which produce more than 20,000 net pounds of finfish a year; or
(ii) Feeds more than 5,000 pounds of fish food during any caiendar month; or

(iii) 1s designated as a significant contributor of pollution by the department in accordance with 40 CFR
122.24.

(b) Facilities which do not require a permit under (a) of this subsection are conditionally exempt from the
requirement to obtain a state waste discharge permit under chapter 173-216 WAC provided they comply
with subsections (3) through (5) of this section,

(3) Time of compliance.

(a) Each marine finfish rearing facility which requires a wastewater discharge permit in accordance with
subsection (2) of this section shall submit a completed application form to the department at least one hun-
dred eighty days in advance of the date when permit coverage is deemed necessary.

(b) Existing unpermnitted marine finfish rearing facilities which require a waste discharge permit in accord-
ance with subsection (2) of this section shall file a completed application form with the department by Janu-
ary 31, 1996.

(4) Requirements applicable 1o all marine finfish rearing facilities.All marine finfish rearing facilities re-
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gardless of size, shall be operated so as to:
(a) Comply with all applicable state water quality standards and sediment quality standards.
{b) Comply with the following general requirements meant to reduce pollutants in the effluent:
(i) Feeding practices. Fish food shall be dispersed in a manner which maximizes ingestion by the reared fish.

(ii) Disease control chemical use practices. The following requirements only apply to those drugs and
chemicals included in feed or administered by a bath or dip treatment which results or may result in
those materials being discharged to waters of the state. These requiremnents do not apply to drugs and
chemicals administered by injections or by dip treatments which results in no discharge to waters of the
state.

(A) Disease control chemicals and drugs approved for use by the United States Food and Drug Ad-
ministration (USFDA) or the United States Environmental Protection Agency (USEPA) may be used.

(B) USFDA approved Investigational New Animal Drugs (INADs) may also be used at a facility,
provided the conditions detailed in a facility's INAD permit application are met.

(C) All disease control drug and chemical use must be done ir conformance with product label in-
structions, approved INAD protocols, or be administered by or under the supervision of a licensed
veterinarian,

(D) Disease control drug and chemicals which are not used in accordance with product label in-
structions, or under USFDA approved INAD protocols must:

{1) Be administered by or under the supervision of a licensed veterinarian; and
(1I) Be approved in advance by the department.
(E) The department may require disease control drug and chemical use reports from each facility.

(iii) Right of entry. Authorized representatives of the department, upen presentation of identification
shall be allowed to:

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(A) Enter in or upon the facility at all reasonable times;

(B) Have access to and copy at all reasonable times any records relative to information that must be
kept or provided the department under the terms of, as applicable: The conditional exemption or
wastewater discharge permit;

(C) Inspect, investigate, and photograph at all reasonable times any production, collection, treat-
ment, pollution management, monitoring, or discharge equipment or facilities, or any conditions re-
lating to pollution or possible pollution of any waters of the state;

(D) Sample and make tests at all reasonable times; and

{E) The term ‘reasonable times® shall include normal business hours, hours during which produc-
tion, prevention, control, or treatment occurs or times when the department reasonably suspects a
violation of this chapter is or may be occurring.

(iv) Operational conditions.

(A) Fish mortalities, harvest blood, and any leachate from these materials shall be stored and dis-
posed of in a manner so as to prevent such materials from entering the waters of the state,

{B) Accumulated solids and attached marine growth contained within or on the finfish rearing units
shall be disposed of in a manner which prevents, to the maximum extent practicable, these materi-
als from entering or reentering waters of the state.

{C) Discharging accumulated solids and marine growth removed from the finfish rearing units into
waters of the state without prior treatment is prohibited.

(D) Storage quantities of all necessary chemicals, petroleum products, and potentially toxic sub-
stances essential to the day-to-day operation of the facility shall be minimized. These products shall
be kept in leak proof storage areas which provide secondary containment.

(c) Pollution prevention plan. All marine finfish rearing facilities shall develop a pollution prevention plan
within six months of permit issuance. Facilities which do not require discharge permits shall prepare and
implement a pollution prevention plan within a year of the adoption date of this rule, or when fish are intro-
duced, whichever is later.

(i) The plan shall address; Operating, spill prevention, spill response, solid waste, and storm water dis-
charge practices which prevent or minimize the release of pollutants from the facility to the waters of
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the state.

(ii) Each facility shall be operated in accordance with its plan along with any subsequent plan amend-
ments or revisions.

(iii} A copy of the most current version of the plan shall be maintained at the facility and available to
the department upon request.

(5) Environmental studies.The purpose of these studies shall be to determine the potential of the discharge
trom a marine finfish rearing facility to have an adverse impact on existing water quality and sediment quality.

(a) Environmental studies shall be required as necessary to determine compliance with applicable water
quality standards for each new facility which begins construction after November 1, 1995, or for each per-
mitted facility which expands production by fifty percent over the permitted production on the effective date
of this rule. Permitted production means the production level authorized for a facility in a waste discharge
permit issued pursuant to chapter 90.48 RCW or shoreline permit issued pursuant to chapter 90.58 RCW,
Existing facilities may be required to do environmental studies on a case-by-case basis.

(b) Environmental monitoring and reporting programs will be required to ensure the discharge from a facil-
ity complies with state water quality standards and sediment management standards. The department may
require environmental monitoring programs through the issuance of wastewater discharge permits, and/or
through administrative orders.

Statutory Authority: RCW 90.48.220, 95-22-079 (Order 93-26), S 173-221A-110, filed 10/31/95, effective 12/1/95.
WAC 173-221A-110, WA ADC 173-221A-110
Current with amendments adopted through the 10-24 Washington State Register dated December 15, 2010.

END OF DOCUMENT
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Agquaculture
WAC Sections

220-76-001 Aquaculture,

220-76-010 Agquatic farm registration required.

220-76-015 Aquatic farm -- Definition.

220-76-020 Aquatic farm registration form -- Required information.

220-76-030 Aguaculture -- Disease — Control.

220-76-100 Marine finfish aquaculture -- Approval permit for marine finfish aquaculture.
220-76-110 Marine finfish aquaculture -- Escape prevention plan required.

220-76-120 Marine finfish aquaculture -- Escape reporting and recapture plan required.
220-76-130 Marine finfish aguaculture -- Aguaculture facility inspection authority.
220-76-140 Marine finfish aquaculture — Atlantic salmon watch program established.

220-76-150 Marine finfish aquaculture — Educational program for marine finfish aquatic farmers.
DISPOSITIONS OF SECTIONS FORMERLY CODIFIED IN THIS CHAPTER

220-76-018 Aquaculture - Salmon eggs — Resale. [Order 980, § 220-76-016, filed 2/3/72.} Repealed by 86-19-043 (Order 88-102), filed 9/12/86.
Statutory Authonty: RCW 75.08.080 and 75.58.040.

220-76-025 Aquaculture - Sale of products — Invoices. [Order 980, § 220-76-025, filed 2/3/72.] Repealed by 86-12-043 (Order 86-102), filed
9/12/86. Statutory Authority: RCWY 75.08.080 and 75.58.040.

220-76-001
Aguaculture.

It shall be unlawful for any person, firm, or corporation to cultivate food fish, shellfish, or other aquatic animals for commercial
purposes except as fallows in chapter 220-76 WAC,

ATTACHVENT S

220-76-010
Agquatic farm registration required.

(1) it shall be unlawful for any person to cultivate aquatic products (private sector cultured aquatic products as defined under
RCW 15.85.020(3)) without the aquatic farmer having first registered the aguatic farm with the department. Any aquatic farm
must be registered with the department prior to the commencement of culture activities. The department shall grant
registration to qualified persons within seven days of the receipt of a complete aquatic farm registration form.

(2) Aquatic farm registrations are nontransferable. In the event there is a change of ownership of an aquatic fish farm
established under chapter 220-76 WAC the aquatic farm registration issued to the previous owner shall be invalid.

(3) Registrations must be renewed annually, prior to December 31 for the succeeding calendar year. Reporting of
aquaculture activity (WAC 220-68-243) during the previous calendar year shall constitute renewal for the following year.

[Statutory Authority: RCW 75.08.080 and 75.58.040. 8§9-10-033 (Order 89-27), § 220-76-010, filed 4/27/89; 88-19-043 (Order 86-102), § 220-75-010,
filed 9/12/86. Statutory Authority: RCW 75.08.080. 84-05-046 (Order 84-11), § 220-76-010, filed 2/21/84; Order 380, § 220-76-010, filed 2/3/72.)

220-76-015
Agquatic farm — Definition.

An aquatic farm is any facility or tract of land used for private, commercial culture of aguatic products. Each gecgraphically
separate facility or tract of land used for commercial culture shall constitute a separate farm site location. In applying for
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aquatic farm registration for shellfish, the applicant must identify the farm site using the same descriplion used for applying for
the department of health harvest site cerificate required to harvest shellfish for sale for human consumgption.

[Statutory Autharity: RCW 77.12.047. 08-08-020 (Order 06-70), § 220-76-015, filed 4/11/06, effective 5/12/06. Statutory Authority: RCW 75.08.080 and
75.58.040. 86-19-043 (Order 86-102), § 220-76-0185, filed 9/12/86; Order 980, § 220-76-015, filed 2/3/72.]

220-76-020
Aquatic farm registration form — Required information.

There is hereby created an aquatic farm registration form te be prepared, printed, and distributed on request by the
department of fisheries. The following information shall be provided by the aquatic farmer.

(1) Company namefowner: Name of individual or company owning or leasing the aquatic farm, mailing address and
telephone number.

(2) Contact perscn; Name and telephone number of the individual immediately respensible for operation of the aquatic
farm.

(3) DSHS shellfish certification no.; Department of social and health services shellfish cerification number where required
by the department of social and health services.

(4) Species cultured: Common name of aquatic species cultured.
{5) Culture method: Method(s} of cultured used on aquatic farm.

{6) Legal description, street address, county and aquaculture district for freshwater or onshore aquatic farm, and the
number of separate tracts or facilities within that district which comprise the aquatic farm.

(7) Name of bay or inlet, county and aquaculture district for marine aquatic farms.
(8) Signature: Signature of company official or owner.

(9) A site drawing of the aquatic farm and a brief narrative describing the facility and its operation. Freshwater far&ns should
identify the source of culture water, where the water is discharged, and the watershed where the facility is located.

{10) Documentation of ownership or present right of possession of land comprising the aquatic farm is required to be
submitted together with the aquatic farm registration form.

[Statutory Authority: RCW 75.08.080 and 75.58.040. 89-10-033 (Order 89-27), § 220-76-020, filed 4/27/85; 88-19-043 (Order 86-102}, § 220-78-020,
filed 5/12/86; Order 980, § 220-76-020, filed 2/3/72]

220-76-030
Aquaculture — Disease — Control.

Outbreaks of disease affecting food fish, sheilfish, and aquatic animals in fish farm facilities shall be reported immediately to
the department. If such outbreaks represent a serious threat to fisheries resources of the state, the director may immediately
order such actions as deemed necessary to protect the fisheries resource of the state such as, but not limited to, quarantining,
destruction of stock, sterilization of facilities and disposal of mortalities.

[Order 980, § 220-76-030, filed 2/3/72))

220-76-100
Marine finfish aquaculture — Approval permit for marine finfish aguaculture.

(1) It is unlawful for any aquatic farmer to possess any species, stock or race of marine finfish, defined as finfish being raised
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in marine waters, in net pens, cages or other rearing vessels without having first cbtained and possessing a valid manine
finfish aquaculture permit from the director for that species, stock and race at that specific location of rearing or holding. The
director will approve, condition, or deny a permit within sixty days after a completed application containing all requested
information is received by the depariment's aquaculture coordinator. The application must be accompanied by an escape
prevention plan and the escape reporting and recapture plan as required by this chapter. A permit may be denied based on
the determination by the director of significant genetic, ecological or fish health risks of the proposed fish rearing program on
naturally occurring fish and wildlife, their habitat or other existing fish rearing programs. The use of transgenic fish (as defined
by the actual transfer of genetic material from one species to another) is prohibited. Each permit application must contain a
means mutually agreed to by the department and the aquatic farmer to individually identify to the aquatic farmer all marine
finfish in aquaculture hatched after December 31, 2003, A permit will be valid for a period of five years from the date of
approval. The depariment will comply with the procedures of any appropriate federal court order in processing permit
applications. Any change in species, stock, or race at a specific location of rearing or holding will require reapproval of the
marine finfish rearing operation. In the event of denial, the affected person may appeal the decision to the director. The
department will advise the person of the appeals process. Additional appeals may be made through the Administrative
Procedure Act (chapter 34.05 RCW).

(2) Any person who imports marine finfish into the state for aquaculture or transperis marnine finfish within the state for

aquaculture and who does not have an approved marine finfish aquaculture permit is guilty of unlawfully transporting finfish.
Violation of this section shall be enforced under RCW 77.15.290.

[Statutory Authority: RCW 77.12.047. 03-02-047 (Order 02-309), § 220-76-100, filed 12/24/02, effective 7/1/03.]

220-78-110
Marine finfish aquacuiture — Escape prevention plan required.

A fish escape prevention plan is required with each application for a marine finfish aquaculture permit and approval by the
department of the fish escape prevention plan is required hefore issuance of a marine finfish aquaculture permit,

(1} The escape prevention plan must include:

(a) Routine procedures and best management procedures used to minimize the risk of escapement from pens during
normai day-to-day operations.

(b) Procedures lo minimize escapements in the event the net-pens need to be moved, repaired, or manipulated in any
manner, or during stocking or harvesting operations, which could result in a release of fish to state waters. At a minimum, prior
to the net-pens being moved, a bathymetric analysis should be made along the intended travel route(s} to ensure adequate
depth and the absence of underwater hazards or obstructions.

{c) Procedures for routine training of employees and contractors in escape prevention.

(d) Procedures for routinely determining and tracking the number of fish in each pen lost due to predation and mortality,
and the number of fish lost due to escapement.

(e) Procedures for monitoring the implementation of (a) through (d) of this subsection.

{2) For the purpose of meeting the requirements of this section, plans and manuals required by the depariment of ecology
through the National Pollutant Discharge Elimination System (NPDES) permit process may be submitted for approval.

(3) Marine finfish aquaculture farmers are required to implement the provisions of their approved fish escape prevention
plan. Failure to implement the provisions of an approved escape prevention plan may result in invalidation of the marine finfish
aguaculture permit. A notice of failure to comply with the fish escape prevention plan requirements will be given prior to
invalidation of the permit, and the aquaculture farmer will have not less than seven nor more than ninety days to correct the
conditions or status that caused the notice to be given. If the marine finfish aquaculture permit is invalidated, any
transportation of finfish shall be treated as a violation of RCW 77.15.200.

[Statutory Authority: RCW 77 12.047. 03-02-047 (QOrder 02-309), § 220-76-110, filed 12/24/02, effective 7/1/03.]

|

220-76-120
Marine finfish aquaculture — Escape reporting and recapture plan required.
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(1) It is the responsibility of aguatic farmers to report an escape of marine finfish and to attempt to recapture escaped fish.
Escaped marine finfish will be treated by the department the same as feral fish, and the department may augment capture and
removal of such fish by scheduling recreational or commercial fisheries.

(2) An escape reporting and recapture plan is required with each application for a marine finfish aquaculture permit and
approval by the department of the fish escape reporting and recapture plan is required before issuance of a marine finfish
aquaculture permit.

{3) The escape reporting and recapture plan must include:

{a} Reporting procedure. Procedures for determining what constitutes a reportable fish escape. An emergency contact list
in the event of a reportable fish escape from the permittee’s net-pens, including local government, the department and the
Washington department of ecology.

(b) Procedures requiring the permittee to report any reportable fish escape, within twenty-four hours of the permittee having
kncwledge of that escape, to local government, the department, and ecology. The report shall include the location, number,
age class, disease and medication history, and cause of escape.

(c) Procedures to recapture escaped fish, Each marine aquatic farming location shall have a procedure for attempting
recapture of escaped fish. The plan may include the use of facilities’ skiffs, seines or nets and/or tribal and commercial fishers
acting under contract with the aquaculture facility. For all reportable escapes, the permittee shall alsc submit a follow-up report
describing all fish recovery efforts initiated in response to the escape, and effectiveness of the recovery efforts.

{d) Emergency procedures that will be taken to minimize the number of escaped fish.

{e) In the event the escaped fish were being treated with antibiotics or other drugs subject to USFDA withdrawal
requirements and the withdrawal periods had not expired at the time of the escape, the permittee shall also include this
information in the report required by (b) of this subsection, and shall provide a copy of ihe report 1o the Washington state
department of health.

(4} For the purpose of meeting the requirements of this section, plans and manuals required by the department of ecology
through the Naticnal Poilutant Discharge Elimination System (NPDES) permit process may be submitted for approval.

{5) The permittee shall submit, by the last day in February, an annual fish escape report to the department, covering the
previcus calendar year. The report shall summarize, by menth and pen site, the number, age class, disease and medication
history, and cause of all fish escapes to waters of the state. The permittee shall summarize the actions taken cver the previous
year to prevent the escape of fish 1o state waters.

{86) Marine finfish aquaculture farmers are required to implement the provisions of their approved fish escape reporting and
recapture plan. Failure to implement the provisions of an approved escape reporting and recapture plan may result in
invalidation of the marine finfish aquaculture permit. A notice of failure to comply with the fish escape recapture and reporting
requirements will be given pricr to invalidation of the permit, and the aguaculture farmer will have not less than seven nor more
than ninety days to correct the conditions or status that caused the notice to be given. If the marine finfish aquaculture permit
is invalidated, any transportation of finfish shall be treated as a viclation of RCW 77.15.290.

[Statutory Authority: RCW 77.12.047. 03-02-047 (Order 02-309), § 220-76-120, filed 12/24/02, effective 7/1/03]

220-76-130
Marine finfish aquaculture — Aquaculture facility inspection authority.

Authorized department employees shall, at reasonable times and in a reasonable manner, have access to marine aquatic
farming locations to conduct inspections to determine conformity with the law and the rules of the department relating to
preventing escaped finfish and/or the recapture of escaped finfish. The department shall conduct at least annual inspections of
marine finfish aguaculture faciiities of the state.

[Statutory Authority: RCW 77.12.047. 03-02-047 (Order 02-309), § 220-76-130, filed 12/24/02, effective 7/1/03 ]

220-76-140
Marine finfish aquaculture — Atlantic salmon watch program established.
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Contingent on funding, the director shall develop and implement an Atlantic salmon watch program which will include the
fallowing elements:

{1) Establish an Atlantic salmon watch coordinator position whose responsibilities include providing a focal point for
consolidation of scientific information and implementation of subsections (2) through (5) of this section,

(2) Develop and maintain a system to record and report observations and catch of Atlantic salmon in waters of the state,
including modification of the recreational catch data reporting system, the commercial fish ticket reporting system, education of
volunteers to identify and report spawning sites, and manitoring of selected watersheds to detect spawning Atlantic salmon.

(3) Model the impact of Atlantic salmon on naturally produced and cultured finfish stocks by estimates of identification of
Atiantic salmon standing crop or populations in the wild, detailed life history requirements, and estimates of niche overlap.

(4) Coordination with marine finfish aquatic farmers under WAC 220-76-110 for the reporting of escapes of Atlantic salmon
from marine aquatic farming locations, and adjustment of escape prevention plans filed with the department under WAC 220-
76-100 to prevent future escapes.

(5) Provide public information on recreational opportunity in the event of an escape, assist the public in understanding the

effect of Atlantic salmon escapes on native populations, and provide a public contact for all department efforts regarding
Atlantic salmon.

[Statutory Autharity: RCW 77.12.047. 03-02-047 (Order 02-309), § 220-76-140, filed 12/24/02, efiective 7/1/03 ]

220-76-150
Marine finfish aquaculture — Educational program fer marine finfish aquatic farmers,

Contingent on funding, the director shall develop and implement an educational program with marine aquatic farmers which
will include the following elements:

(1) WOFW will notify aquatic farmers of upcoming WDFW hatchery workshops, meetings or tours with regard to hatchery
disease control procedures and prevention, feeding and waste control at hatcheries and programs investigating raising marine
finfish species.

(2) Annual "workshop" co-hosted by the industry, WDFW and other interested parties reviewing new containment
technologies, or other environmental developments affecting the aquaculture industry.

(3) Information sharing by WDFW from any regional or intermnational symposiums attended by WDFW staff covering aspects
of marine finfish aquacutture.

[Statutory Authority: RCW 77.12.047. 03-02-047 (Onder 02-309), § 220-76-150, filed 12/24/02, effective 7/1/03.]

33
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DISPOSITIONS OF SECTIONS FORMERLY CODIFIED IN THIS CHAPTER

220-77-090 Ballast water management and control — Reporting and sampling requirements. [Statutory
Authority: RCW 77.12.047._ 06-07-006 (Order 06-35). § 220-77-090, filed 3/2/08, effeclive 4/2/06;
01-17-097 (Order 01-173), § 220-77-090, filed 8/20/01, effective 9/20/01; 00-17-146 (Order Q0-
163), § 220-77-090, filed 8/22/00, effective 9/22/00.] Repealed by 09-14-052 (Order 09-110},
filed 6/25/09, effective 7/26/09. Statutory Authority: RCW 77.12.047, 77.120.030, 77.120.040,
and 77.120.070.

220-77-085 Interim ballast water discharge standard approval process. [Statutory Authority: RCW 77.12.047.
02-17-015 (Order 02-185), § 220-77-085, filed 8/9/02, effective 9/9/02; 01-17-097 (Order 01-173),
§ 220-77-095, filed 8/20/01, effective 9/20/01.] Repealed by 09-14-052 (Order 09-110), filed
6125109, effective 7/26/09. Statutory Authority: RCW 77.12.047, 77.120,030, 77.120.040, and

220-77-010
Intent.

The intent of this chapter is ta establish rules that promote the health, productivity and well-
being of aquaculture products and the wild stock fisheries. These rules will identify the
conditions that will be required for transfer and importation of live aquaculture products and
the circumstances when action will be taken to control disease. These rules have been
developed jointly by the department and the department of agricuiture.

1/21/02. Statutory Autherity: RCW 75.58.010. 87-08-033 (Qrder §7-20), § 220-77-010, filed 3/27/87.)

220-77-020
Definitions — Aquaculture disease control.
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For purposes of this chapter, the following definitions apply:

(1) "Aquaculture products” are defined as private sector cultured aquatic products
propagated, farmed, or cultivated on aquatic farms under the supervision and management
of an aquatic farmer, or such products naturally set on lands under the active supervision and
management of an aquatic farmer.

(2) "Disease" is defined as infection, contagious disease, parasite, or pest, occurring on or
within the aquaculture product, or other shellfish or finfish, or on or within the water or
substrate associated with the aquaculture product, shellfish, or finfish, or an occurrence of
significant mortality suspected of being of an infectious or contagious nature.

(3) "Finfish" is defined as live fish, fish eggs, or fish gametes, but not to include aquaria
species commonly sold in the pet store trade when raised in containers that do not discharge
to the water[s] of the state, indigencus marine baitfish, or mosquito fish.

{4) "Shellfish” is defined as all aquatic invertebrates except insects.

(5) "Epizootic” is defined as the occurrence of a specific disease which can be detected in
fifty percent of the mortality or meribund individual fish in an affected container or shellfish on
an affected bed or within an affected population, and which results in an average daily
mortality of at least one-half of one percent of the affected individual fish for five or more days
in any thirty-day period.

(6) "Marine plant" is defined as nonvascular plants belonging to the phlya Chlorophyta,
Phaeophyta, or Rhedophyta and vascular plants belonging to the family Zosteraceae when
growing in marine or estuarine waters, and includes the seeds, spores, or any life-history
phase of the plants.

(7) "Working day" is defined as any day other than Saturday, Sunday, or a Washington
state holiday.

(8) "Department” is defined as the department of fish and wildlife.
(9) "Quarantine” is defined as isolation of the organism in a department approved facility.
(10) "Pest" is defined as parasite, parasitoid, predator, or fouling agent.

{11) "Established species"” is defined as a species that has been propagated through
aquaculture for at least ten years in Washington, or a species naturally reproducing within
Washingion.

(12) "West coast commerce region” is defined as the states of Alaska, California, Oregon,
and Washington and the province of British Columbia.

{13) "Kelp" is defined as any species of brown algae of the order Laminanales.

(14) "Class A shelifish disease™ is defined as an infectious disease which can cause
significant mortality or Joss of condition or quality in affected shellfish.

(15) "Class B shelifish disease” is defined as an infectious disease which is not known to
cause significant mortality or loss of condition or quality in affected shellfish.

{16) "Market ready shellfish" are defined as aquatic invertebrate species which are
intended for immediate human consumption and will not be placed into or come in contact
with state waters.

{17) "Authorized finfish inspector” shalil be defined as the individual who conducts or
supervises testing in an authorized laboratory and attests to the results obtained. This
individual signs/cosigns inspection and diagnostic reperts and health certificates. The director
shall maintain and provide upon request a roster of authorized finfish ingpectors. An
authorized finfish inspector shall be currently recognized by one of the following entities: The
American Fisheries Society, Fish Health Section (either as Fish Health Inspector or Fish
Pathologist); United States Fish and Wildlife Service, Title 50 Inspector; Canadian
Department of Fisheries and Oceans, Fish Health Official or Inspector; Supervising
veterinarian in a laboratory accredited by the American Association of Veterinary Laboratory
Diagnosticians (AAVLD).
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{18) "Laboratory inspection report" is defined as the written results of testing conducted by
an authorized finfish inspector.

(19) "Lot of fish” shali be defined as a group of fish of the same species and age that
originated from the same spawning stock and share a common water supply.

{20) "Regulated finfish pathogens" are defined as the following pathogens which, upon
initial detection within Washington state, or detection from a site within Washington state that
has been pathogen-free for three or more years, require netification within one working day
to the fish health unit of the department, who will, in turn, notify the state veterinarian of the
detection:

(a) Viruses:

(i} Infectious hematopoietic necrosis virus;

(ii) Infectious pancreatic necrosis virus;

(iii) Viral hemorrhagic septicemia virus;

(iv) Oncorhynchus masou virus; and

(v) Infectious salmon anemia virus.

(b} Parasite: Myxcbolus cerebralis.

{21) "Terminal quarantine facility" is defined as a department-approved quarantine facility
where imported aquatic invertebrates are held for public display or research purposes only,
with minimal risk that the organisms will be released or that untreated quarantine facility
holding waters will commingle with state waters. The operation plan of the quarantine facility
must be approved by the department prior to the introduction of any organisms. At the
conclusion of the public display or research, the organisms held in quarantine shall be

destroyed and all waters and waste disinfected and disposed of using methods approved by
the department.

97-08-078 (Order 97-56), § 220-77-020, filed 4/2/97, effective 5/3/97. Statutory Authority: RCW 75,58.010. 87-
08-033 (Order 87-20), § 220-77-020, filed 3/27/67.]

220-77-030
Finfish aquaculture disease control.

(1) It is unlawful for any person to import into or transport within the state of Washington
finfish aquaculture products without first having obtained a permit to do so issued by the
department. A copy of the transport permit shall accompany the finfish aquaculture products
at all times within the state of Washington, and must be presented upen request to
authorized department employees.

{2) The director may impose conditicns on a transport permit as necessary to ensure the
protection of aquaculture products and native finfish from disease when the director
concludes that there is a reasonable risk of disease transmission associated with the finfish
aquaculture products.

{3) Upon the initial detection of a regulated pathogen, the depariment's fish health unit
must be notified by the end of the following working day after diagnosis is made. The
department will confirm or deny the presence of the regulated pathogen. Pending

(4) The director will issue, upon request, copies of the rules and policies dealing with
finfish disease control.

{5) The director will issue or deny a transport permit within thirty days after a completed
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application containing all requested information is received by the department's fish health
unit.

(6) Violation of these rules or the conditions of the transport permit may result in the
suspension or revocation of the permit.

{7) In the event of denial, suspension, or revocation of a transport permit, the affected
person may appeal the decision to the director. The department will advise the person of the
appeals process. Additional appeals may be made through the Administrative Procedure Act
(chapter 34.04 RCW). A suspended or revoked transport permit will remain suspended or
revoked during the appellate process.

(8) Any person desiring to conduct in vivo research using a regulated finfish pathogen is
required to first abtain permission in writing from the department prior to beginning the
research.

[Statutory Authority: RCW 77.12,047. B2-02-013 (Order 01-281}, § 220-77-030, filed 12/21/01, effective
1/21/02. Statutory Authority: RCW 75.58.010. 87-08-033 (Order 87-20}, § 220-77-030, filed 3/27/87]

220-77-040
Shellfish aquaculture disease control.

{1) 1t is unlawfui for any person to import into Washington or possess live imported aquatic
invertebrates, except market ready shellfish, without first obtaining an aquatic invertebrate
import permit issued by the department. A copy of the permit shall accompany the aquatic
invertebrates at all times within the state of Washington, and must be presented upon
request to department employees.

{(2) The director shall appoint a seven-member advisory committee consisting of one
representative each from the department, the department of agriculiure, the aguatic farmers
of Washington, the federally recognized treaty tribes, private displayers of aquatic
invertebrates, aguatic invertebrate ecologists, and aquatic invertebrate disease control
specialists. The committee will advise the department on importation of aquatic invertebrates,
make recommendations on classification of shellfish diseases, and review department policy.
Recommendations of the committee are not binding on the commission or director.

(3) Established species from existing import areas with current disease free tissue
certification from areas of origin free of Class A shellfish diseases are eiigible for continued
importation.

{a) An additional disease free tissue certification must be submitted every three years.
The department will waive the certification requirement if there is sufficient information that
the source area is free of Class A shellfish diseases.

{b) Additional disease free certification may be required upon discovery or reports of
disease at the geographic source.

(4) Established species from new areas of origin are eligible for import if health history
documentation and disease free tissue certification are provided to the department. Import
into quarantine is required for imports originating from outside the west coast commerce
region.

(a) Conditional importation approval will be initiated by permit application.

(b) Presence of any Class A shellfish disease in the area of origin will result in denial of
conditional approval.

(c) At least one additional disease free certification will be required during the first year of
importation. In the absence of disease during the first year of importation, established
species will be eligible for continued importation, and the provisions of subsection (3) of this
section will apply.

(5) Nonestablished species for which a health history decumentation and disease free
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tissue certification have been initiated by permit application are eligible for importation only
into quarantine.

A SEPA check list is required for any importation of a new species.

{6) Health history documentation will be based on available documentation over the five
years prior to application for an import permit, unless a longer documentation is required for
cause, and is required to be provided by the applicant. Disease free tissue certification is
required from representative invertebrates proposed for import, and must be certified by a
department-approved invertebrate health care professional. Disease-free tissue certification
may be waived for aqualic invertebrate species placed into a terminal quarantine faciiity upon
approval of an aquatic invertebrate import permit application.

(7) Department employees may inspect quarantine facilities used for permitted shellfish
imports at reasonable times without prior notification.

{8) Importers are required to immediately report to the department any epizootic,
significant mortality potentially attributable to an infecticus disease or discovery of a Class A
shellfish disease in an approved source area. The report is required to be made within 24
hours of the event or discovery. Annual reporting of the presence or absence of Class A or
Class B shellfish diseases may be a condition of any permit.

(9} Violation of these rules or the conditions of the permit, confirmation of a Class A
shellfish disease at the geographic source, or verification of a substantial shellfish mortality at
the geographic source may result in the suspension or revocation of the import permit.

In the event of denial, suspension, or revocation of an import permit, the affected party
may appeal through the Administrative Procedure Act. A suspended or revoked permit will
remain suspended or revaked during the appeal process.

220-77-050
Amphibian aquaculture disease control.

(1) It is unlawful to import into the state of Washington amphibian agquaculture products
without having first obtained a permit to do so issued by the director.

(2) It is unlawful to possess African clawed frogs for aquaculture.

[Statutory Authority: RCW 75.58.010. 87-08-033 (Order 87-20}, § 220-77-050, filed 3/27/87]

220-77-060
Marine plant aquaculture disease control.

{1) It is unlawful for any person to import into the state of Washington marine plant
aquaculture products without having first obtained a permit to do so issued by the
department. A copy of the permit shall accompany the imported marine plant aquaculture
products at all times until the initial point of entry into the marine environment, and must be
presented upon request to department employees.

(2) The director may impose permit conditions as necessary to ensure the protection of
aquacutture products and native marine plants from disease or pests when the director
concludes there is a reasonable risk of disease or pest transmission associated with marine
plant aquaculture products.
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(3) For Porphyra yezoensis and P. tenera, the director will issue import and transfer
permits if the plants are in the form of:

(a) Unialgal conchocelis culture of free living material; or

{b) Conchocelis-phase culture in shells after the shells and conchocelis have been
washed and scaked in fresh water for at least twenty-four hours; or

(c) Blade phase on netting after two weeks at a temperature of minus twenty degrees
centigrade or lower.

(4) For import of other species, the department will consider at least the following criteria,
which may require the importer to provide a detailed life history and comply with the
requirements of SEPA:

(a) The ability of the marine ptant aquaculture product to naturally reproduce or interbreed
with existing species in state waters.

{b) The ability of the marine plant aquaculture product 19 compete with existing species.

(5) Importation of marine plant aquaculture products for scientific study in a laboratory or
under other controlled conditions is allowed without having oblained a permit when measures
are taken to prevent release of the products or release of their gametes, spores, or tissue
fragments into state waters. The director may inspect facilities to ensure appropriate control
measures.

(6) For purposes of verification of the disease-free status of the marne plant aquaculture
product in subsections (3}, (4), and {5) of this section, the department may require sufficient
samples for evaluation. In event of failure to obtain permit approval, consideration will be
given to introduction after laboratory production of a second generation.

{7) 1t is unlawful to transfer marine plant aquaculture products between any of the
following geographic areas without having first obtained a transfer permit: Columbia River;
Pacific Ocean waters; Willapa Harbor; Grays Harbor; Puget Sound. No transfer permit is
necessary for transfer within any of the geographic regicns described above. When required,
a copy of the transfer permit shall accompany the marine plant aquaculture products at all
times until the products are reintroduced into state waters, and the transfer permit must be
presented upon request to department employees.

(8} Viclation of these rules, or the condition of any permit may result in suspension or
revocation of the permit.

(9) In the event of denial, suspension, or revocation of an importation or transfer permit,
the affected person may appeal the decision to the director. Additional appeals may be made
through the Administrative Procedure Act (chapter 34.04 RCW). A suspended or revoked
permit will remain suspended or revoked during the appellate process.

[Statutory Authority: RCW 75.58.010. 87-08-033 (Order 87-20), § 220-77-060, filed 3/27/87)

220-77-065
Kelp importation — Permit required.

(1) It is unlawful for any person to import kelp into the state of Washington for use in the
herring spawn on kelp fishery without first having obtained a permit to do sc issued by the
department. A copy of the permit must accompany the imported kelp at all times until the kelp
is placed into the marine environment and must be presented upon request to department
employees.

(2) The director may impose permit conditions as necessary tc ensure protection of
aquaculture products and native species from disease when the director concludes that there
is a risk of disease transmission associated with the imported kelp.
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(3} A kelp import permit is not transferrable.

(4) Violation of these rules or the conditions of a permit may result in suspension or
revocation of the kelp import permit. In the event of denial, suspension or revocation of a kelp
import permit, the affected party may appeal through the Administrative Procedure Act. A
suspended or revoked permit will remain suspended or revoked during the appeal process.

[Statutory Authority: RCWY 75.08.080. 97-08-078 (Order 97-56), § 220-77-0865, filed 4/2/97, effective 5/3/97 ]

220-77-070
Aquaculture disease control — Emergency provisions.

{1) The director may take the following emergency enforcement actions when evidence
indicates these actions are necessary to protect aquaculture products and native stocks from
disease causing severe moriality:

{a) Deny issuance of an fransport permit.

(b} Quarantine the aguaculture products.

(c} Confiscate or order the destruction of the aquaculture products.

(d) Require removal of the aquaculture product fiom siate walers.

(2) For finfish, shellfish, amphibian, and marine plant aquaculture products:

(a) Quarantine may be ordered without a hearing when aquaculture products are
transferred without appropriate inspections or permits or transferred in violation of the
conditions of a permit.

(b) Quarantine may be ordered without a hearing when evidence demonstrates that
aguaculture products, previously imported, may introduce a disease not known to occur in
Washington.

(3) For finfish aquaculture products, if an epizootic caused by a regulated finfish pathogen
is detected, quarantine may be ordered without a hearing.

(4} For shellfish aquaculture products, an outbreak of serious mortality in which
contagious disease is suspected may result in quarantine or require removal of the
suspected diseased shellfish aquaculture products from state waters, subject to the aguatic
farmer's right to an emergency deparimental hearing, if removal from state waters is ordered.

(5) When there is evidence that continued presence of aquaculture products in state
waters may cause disease that would harm other aquaculture products or native fauna or
flora, the director may order quarantine, confiscation, destruction, or removal from state
waters. Except as provided for in subsection (3) of this section, the aquatic farmer has a right
to a deparimental hearing. In the event the director has ordered emergency action of
confiscation, destruction, or removal from state waters, the director shall give notice to the
affected aquatic farmer. At the time of notice of emergency action, the affected aquatic
farmer may request an emergency departmental hearing. If requested, the hearing will take
place no later than the third working day after notice is received by the aquatic farmer. The
hearing will be presided over by a hearing officer appointed by the director, who will consider

L’LO the severity of the disease outbreak, remedies, and alternate courses of action. The hearing
officer shall present a recommendation to the director. The director will then review the
emergency action and, if appropriate, order confiscation, destruction, or removal from state
waters. If so ordered, the emergency action will take place no sooner than forly-eight hours
after service of the order. If no request for an emergency deparimental hearing is received,
the emergency action of confiscation, destruction, or removal from state waters, may take
place immediately after the third working day after the notice is served on the aquatic farmer.

(6) If the department refuses to issue a transport permit, or orders quarantine or isolation
of aguaculture products, the aquatic farmer has a right to a hearing under the Administrative

http://apps.leg.wa.gov/WAC/default.aspx?cite=220-77 &full=true 3/16/2011
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Procedure Act (chapter 34.04 RCW).

Page 8 of 9

[Statutory Authority: RCW 77.12.047. 02-02-013 (Order 01-281), § 220-77-070, filed 12/21/01, effective

220-77-080

Aquaculture fee schedule,

{1) The following is a list of the charges to be assessed for lissue samples submitted to the
department for pathogen examination, miscellaneous charges, and the finfish transport
permit issuance fee. All samples for stock certification must be collected by department
personnel or individuals approved by the depariment.

Virology

Kidney/spleen or ather
tissue

Cvarian fluid
Bacteriology

Bacterial Kidney Disease

- FAT

Culture and characterization

Gram stain
Parasitology

C. shasta

M. cerebralis

Collection Fees

Collecting samples
(includes travel time)

Mileage

Per diem (if applicable)

Diagnostic Service

Diagnostic services
(includes travel time)

Mileage

http://apps.leg.wa.gov/WAC/default.aspx?cite=220-77& full=true

$25/sample

20/sample

$7/sample
10/sample

1/sample

$1/fish

$4.00/fish (0-30 grams)
$5.00/fish {30-100
grams)

$15.00/fish (>100
grams)

$35/hour
at published OFM rates
at published OFM rates

$35/hour

at published OFM rates

3/16/2011
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Per diem (if applicable) at published OFM rates
Finfish transport permit $50.00

(2) The funds received from the aquatic farmers who use disease inspection, other
services provided by department personnel, and finfish transport permit revenues shall be
placed into a designated account. Funds from the account shall be used solely for
administering the disease inspection and control program.

1/21J02. Statutory Authority: RCW 75,58.010. 858-06-031 (Order 89-06), § 220-77-080, filed 2/24/89]

220-77-081
Aquaculture facility inspection authority.

Authorized department employees shall, at reasonable times and in a reasonable manner,
have access to all finfish aguaculture facilities to conduct inspections for the prevention and
suppression of aquaculture diseases, including, but not limited to, taking samples for
detection of regulated finfish pathogens and other diseases. If the department is denied
access, a court of competent jurisdiction may issue a search warrant authonzing access to
the facility upon a showing that the facility is engaged in aguaculture production and that
access has been denied.

[Statutory Authority: RCW 77.12.047. 02-02-013 (Order 01-281), § 220-77-081, filed 12/21/01, effective
1121102

220-77-082
Recordkeeping.

It is the responsibility of a registered finfish aquatic farmer to maintain records of laboratory
inspection reports on the live product of that finfish aquatic farmer issued for the previous
twenty-four months. It is the responsibility of a finfish aquatic farmer to maintain records of
shipments of all live products to other sites or facilities that occurred during the previous
twenty-four months, which shipment reports must contain, at a minimum, the shipping date,
species, amount, and name and address of the receiver of the shipment. Laboratory
inspection reports and shipping reports must be made available to authorized department
employees. Records of a proprietary nature, such as lists and addresses of clients, are not
public records and are not available for public inspection.

[Statutory Authority: RCW 77.12.047, 02-02-0132 (Order 01-281), § 220-77-082, filed 12/21/01, effective
121/02.]

http://apps.leg.wa.gov/WAC/default.aspx?cite=220-77&full=true 3/16/2011
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23.100.03 Aquaculture

Aquaculture in shoreline areas shall be subject to the policies and regulations of this Section
and Chapter 8.

Nothing in these policies or regulations may be construed as to impinge on tribal treaty rights
exercised within Usual and Accustomed Areas. See also policy SMP 23.100.03.A.8 and
regulation SMP 23.100.03.B.1.u.

23.100.03.A Aquaculture - Policies

1.

Aguaculture is a water-dependent use and, when consistent with control of pollution and
avoidance of adverse impacts to the environment and preservation of habitat for resident
native species, is a preferred use of the shoreline (WAC 173-26-241(3)(b)).

Potential locations for aquaculture activities are relatively restricted because of specific
requirements related to water quality, temperature, oxygen content, currents, adjacent
land use, wind protection, commercial navigation, and salinity. The technology
associated with some forms of aquaculture is still experimental and in formative states.
Therefore, some latitude should be given when implementing the regulations of this
section, provided that potential impacts on existing uses and shoreline ecological
functions and processes should be given due consideration.

Preference should be given to those forms of aquaculture that involve lesser
environmental and visual impacts and lesser impacts to native plant and animal species.
In general, projects that require no structures, submerged structures or intertidal
structures are preferred over those that involve substantial floating structures. Projects
that involve little or no substrate meodification are preferred over those that involve
substantial modification. Projects that involve little or no supplemental food sources,
pesticides, herbicides or antibiotic application are preferred over those that involve such
practices.

Community restoration projects associated with aguaculture should be reviewed and
permitted in a timely manner.

Aquaculture activities should be designed, located and operated in a manner that
supports long term beneficial use of the shoreline and protects and maintains shoreline
ecological functions and processes. Aquaculture should not be permitted where it would
result in a net loss of shoreline ecological functions; adversely affect the quality or extent
of habitat for native species including eelgrass, kelp, and other macroalgae; adversely
impact other habitat: conservation areas; or interfere with navigation or other water-
dependent uses.

Aquaculture that involves significant risk of cumulative adverse effects on water quality,
sediment quality, benthic and pelagic organisms, and/or wild fish populations through
potential contribution of antibiotic resistant bacteria, or escapement of non-native
species, or other adverse effects on ESA-listed species should not be permitted.

The County should actively seek substantive comment on any shoreline permit
application for aquaculture from all appropriate Federal, State and local agencies; the




CHAPTER 10 - AQUACULTURE

10.

11.

Lummi Nation, Nooksack Tribe, and other affected ftribes; and the general public
regarding potential adverse impacts. Comments of nearby residents or property owners
directly affected by a proposal should be considered and evaluated, especially in regard
to use compatibility and aesthetics.

The rights of treaty tribes to aquatic resources within their usual and accustomed areas
should be addressed through the permit review process. Direct coordination between the
applicant/proponent and the tribe should be encouraged.

Consideration should be given to both the potential beneficial impacts and potenfial
adverse impacts that aquaculture development might have on the physical environment;
on other existing and approved land and water uses, including navigation; and on the -
aesthetic gualities of a project area.

Legally established aquaculture enterprises, including authorized experimental projects,
should be protected from incompatible uses that may seek to locate nearby. Use or
developments that have a high probability of damaging or destroying an existing
aquaculture operation may be denied.

Experimental agquaculture® projects in water bodies should be limited in scale and should
be approved for a<lirhited period of time. Experimental aquaculture means an
aquaculture activity that uses methods or technologies that are unprecedented or
unproven in the State of Washington.

23.100.03.B Aquaculture Regulations

23.100.03.B.1 Site Design and Operation

a.

Ch

Aguaculture activities proposed within shorelines of statewide significance shall be
subject to, first, the policies contained in Chapter 4, Shorelines of Statewide
Significance, and, second, the policies and regulations contained in this section.

Aquactlture that involves little or no substrate modification shall be given preference
over those that involve substantial modification. The applicant/proponent shall
demonstratg that the degree of proposed substrate modification is the minimum
necessary for:faasible aquaculture operations at the site.

The instafjation of submerged structures, intertidal structures, and floating structures
shall be allowed only when the applicant/proponent demonstrates that no alternative
method of operation is feasible.

Aquaculture proposals that involve substantial substrate modification or sedimentation
through dredging, trenching, digging, mechanical clam harvesting, or other similar
mechanisms, shall not be permitted in areas where the proposal would adversely impact
existing kelp beds or other macroalgae, eelgrass beds or habitat conservation areas.

Aquaculture activities, which would have a significant adverse impact on natural,
dynamic shoreline processes or which would restilt in a net loss of shoreline ecological
functions, shall be prohibited.

EN
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f. Agquaculture practices shall be designed to minimize use of artificial substances and
shall use chemical compounds that are least persistent and have the least impact on

planis and animals.

g. Temmercial salmon net pen facilities shall not be located in Whatcom County waters, ”
except for limited non-profit penned cultivation of wild salmon stocks during a limited N
portion of their lifecycle to enhance restoration of native stocks when such activities
involve minimal supplemental feeding and no use of chemicals or antibiotics.

h. Aquaculture uses and facilities shall be located at least 600 feet from any National
Wildlife Refuge lands; except that:

(1) Projects involving substantial substrate modification and/or fi$h nejﬁgps if
authorized, shall be located 1,500 feet or more from such areas. v

(2) Lesser distances may be authorized by permit if it is demonstratéd by the
applicant/proponent that the wildlife resource will be protected and if the change is
supported by the WDFW, the Lummi Nation and/or Nooksack Tribe.

(3) Greater distances may be required if supported by the reviewing resource
agencies and/or where there is sound evidence demonstrating that a greater
distance is required.

i. If uncertainty exists regarding potential impacts of a proposed aguaculture activity, and
for all expetimental aquaculture activities, baseline and periodic operational monitoring
by a County-approved consultant (unless otherwise provided for) may be required, at the
applicant's/proponent's expense, and shall continue until adequate information is
available to determine the success of the project and/or the magnitude of any probable
significant adverse environmental impacts, Permits for such activities shall include
specific performance measures and provisions for adjustment or termination of the
project at any time if monitoring indicates significant, adverse environmental impacts that
cannot be adequately mitigated.

J- Aquaculture developments approved on an experimental basis shall not exceed 5 acres .~ '

in area {except land based projects and anchorage for floating systems) and three {(3)
years in duration; provided that, the County may issue a new permit to continue an
experimental project as many times as is deemed necessary and appropriate.

k. The County shal! reserve the right to require aquaculture operations to carry liability
insurance in an amount commensuratie with the risk of injury or damage to any person or
property as a result of the project. Insurance requirements shall not be required to
duplicate requirements of other agencies.

I Where aquaculture activities are authorized to use public facilities, such as boat
launches or docks, the County shall reserve the right to require the applicant/proponent
to pay a portion of the cost of maintenance and any required improvements
commensurate with the use of such facilities.

m, New aquatic species that are not previously cultivated in Washington State shall not be
intfroduced into Whatcom County saltwaters or freshwaters without prior written approval
of the Director of the Washington State Department of Fish and Wildlife and the Director
of the Washington Department of Health. In saltwaters, the County shall not issue
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permits for projects that include the introduction of such organisms until it has also
received written comment from the Marine Resources Committee, the Lummi Nation and
the Nooksack Tribe, provided that such comment is received in a timely manner. This
regulation does not apply to Pacific, Olympia, Kumomoto, Belon or Virginica oysters;
Manila, Butter, or Littleneck clams; or Geoduck clams.

Unless otherwise provided in the shoreline permit issued by the County, repeated
introduction of an approved organism in the same location shall require approval by the
County only at the time the initial aquaculture use permit is issued. Introduction, for
purposes of this section, shall mean the placing of any aquatic organism in any area
within the waters of Whatcom County regardless of whether it is a native or resident
organism within the county and regardless of whether it is being transferred from within
or without the waters of Whatcom County.

For aguaculture projects using over-water structures, storage of necessary tools and
apparatus waterward of the ordinary high water mark shall be limited to containers of not

‘more than 3 feet in height, as measured from the surface of the raft or dock; provided

that, in locations where the visual impact of the proposed aquaculture structures will be
minimal, the County may authorize storage containers of greater height. In such cases,
the burden of proof shall be on the applicant/proponent. Materials, which are not
necessary for the immediate and regular operation of the facility, shall not be stored
waterward of the ordinary high water mark.

No processing of any aquaculture product, except for the sorting or culling of the
cultured organism and the washing or removal of surface materials or organisms after
harvest, shali occur in or over the water unless specifically approved by permit. All other
processing and processing facilities shall be located on land and shall be subject to the
policies and regulations of SMP 23.100.07, Industrial and Port Development, in addition
to the policies and regulations in this section.

Aquaculture wastes shall be disposed of in a manner that wil! ensure strict compliance
with all applicable governmental waste disposal standards, including but not limited to
the Federal Clean Water Act, Section 401, and the Washington State Water Pollution
Control Act (RCW 90.48). No garbage, wastes or debris shall be allowed to accumulate
at the site of any aquaculture operation.

Predator contro! shall not involve the killing or harassment of birds or mammals.
Approved controls include, but are not limited to, double netting for seals, overhead
netting for birds, and 3-foot high fencing or netting for otters. The use of other non-lethal,
non-abusive predator control measures shall be contingent upon receipt of written
approval from the Natlonal Marine Fisheries Service andfor the U.S. Fish and Wildlife
Service, as required.

Figh a5 beAE and rafts shall meet the following criteria in addition to the other applicable
requlations of this section:

(1) Fish net pens shall meet, at a minimum, State approved administrat idelines
for the management of net pen cultures. In the event there is a conflict in
requirements, the more restrictive requirement shall prevail.

(2) Eggwhneipens $hall not occupy more than 2 surface agres of water area, excluding
booming and anchoring requirements. Anchors that minimize disturbance to
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substrate, such as helical anchors, shall be employed. Such operations shall nat
use chericals orantibiotics.

{3) Aguaculture proposals that include fiet pens or rafts shall not be logated closer
than 1 nautical mile to any other aquaculturé facility that includes net pens or rafts;
provided that, a lesser distance may be authorized if the applicant/proponent can
demonstrate that the proposal will be consistent with the environmental and
aesthetic policies and objectives of this Program. If a lesser distance is requested,
the burden of proof shall be on the applicant/proponent o demonstrate that the
cumulative impacts of existing and proposed operations would not be contrary to
the policies and regulations of this Program.

(4) Net cleaning activities shall be conducted on a frequent enough basis so as not to
violate state water quality standards. When feasible, the cleaning of nets and other
apparatus shall be accomplished by air drying, spray washing, or hand washing.

(5) In the event of a significant fish kill at the site of a net pen facility, #¥e fin fish
aquaculture operator shall submit a timely report to the Whatcom Courity
Environmental Health Division and the Whatcom County Planning and
Development Services Department stating the cause of death and shall detail
remedial action(s) to be implemented to prevent reoccurrence.

All floating and submerged aquaculture structures and facilities in navigable waters shall
be marked in accordance with U.S. Coast Guard requirements.

The rights of treaty tribes to aquatic resources within their usual and accustomed areas
shall be addressed through direct coordination between the applicant/proponent and the
affected tribe(s) through the permit review process.

Aquaculture structures and equipment shall be of sound construction and shall be so
maintained. Abandoned or unsafe structures and/or equipment shall be removed or
repaired promptly by the owner. Where any structure might constitute a potential hazard
to the public in the future, the County shall require the posting of a bond commensurate
with the cost of removal or repair. The County may abate an abandoned or unsafe
structure, following notice to the owner, if the owner fails to respond in thirty {30) days
and may impose a lien on the related shoreline property or other assets in an amount
equal to the cost of the abatement. Bonding requirements shall not duplicate
requirements of other agencies. ‘

23.100.03.B.2 Application Requirements

a.

Applications for aquaculture use or development shall include in their applications ali
information necessary to conduct a thorough evaiuation of the proposed aguaculture
activity, including but not limited to the following:
(1) A site plan map including:

(a) The perimeter of the proposed aquaculture operations area.

{b) Existing bathymetry depths based on Mean Lower Low Water (MLLW
datumy).
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(2)

3)

(c})

(d)

(e)
4]

Adjacent upland use, vegetation, presence of structures, docks, bulkheads
and other modifications. If there are shore stabiiization structures, provide the
beach elevation at the toe of the structure and the top of the structure (MLLW
datum).

Areas where specific substrate modification will take place or structures will
be constructed or installed.

Access provisions for barges or track equipment.

Location of storage or processing structures or facilities.

A baseline description of existing conditions, including best available information

on:

(a)
(b)
(c)
(d)
(e)
()

(9)
(h)

)
(k)

{1

Water quality

Tidal variations

Prevailing storm wind conditions

Current flows

Flushing rates

Littoral drift

Areas of differing substrate composition.

Areas of aquatic, intertidal, and upland vegetation compl.exés.

Existing shoreline or water uses and structures.

Aquatic and benthic organisms.

A vegetation habitat survey must be conducted. The WDFW must be
contacted prior to the survey to ensure it is conducted according to the most

current WDFW eelgrass/macroalgae survey guidelines.

Assessment of aquatic species, including forage fish, and spawning and
other lifecycle use of, or adjacent to, the site.

Further baseline studies including surveys and sampling may be required
depending upon the adequacy of available information, existing conditions, and the
nature of the proposal.

A detailed description of the project proposal inciuding:

(a)
(b}

Species to be reared.

Substrate modification or vegetation removal.

1M1
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)

(6)
(7)
(8)

)

(10)

(1)

(12)

(13)

(¢) Planting, harvest and processing location, method and timing, including work
proposal and construction technigques proposed (list all hand tools, machinery
used (such as track hoes, trucks or barges), type of work, frequency, and
duration.

Anticipated use of any feed, pesticides, herbicides, antibiotics, vaccines, growth
stimulants, antifouling agents, or other chemicals, and an assessment of predicted
impacts. No such materials shall be used until approval is obtained from ail
appropriate State and Federal agencies, including but not limited to the U.S. Food
and Drug Administration, and the Washington State Departments of Ecology, Fish
and Wildlife, and Agriculture, as required, and proof thereof is submitted to the
County. Compounds with the least petsistence shall be used. An annual report of
antibiotic use shall be submitted to the Whatcom County Environmental Health
Division, The report shall indicate the type and amount of antibiotics used during
the previous calendar year. Actual usage data for all chemicals and antibiotics
shall be maintained for review by County inspectors at all times.

Number of employees/workers necessary for the project, including average and
peak employment,

Methods of waste disposal and predator control.
Methods to address pollutant loading, including biological oxygen demand (BOD).

Assessment of potential impacts on shoreline ecological functions and processes
addressing the baseline conditions identified, including but not limited to indirect
and cumulative effects.

For floating culture facilities or other structures, the County may require a visual
impact analysis. {See the Department of Ecology's "Aguaculture Siting Study" 1986
for general approach.) Depending on the size and complexity of the proposal, such
analysis may be prepared by the applicant/proponent, without professional
assistance, provided that it includes an adequate assessment of impacts.

Information demonstrating that the site has natural potential for the type(s) of
aquaculture proposed, due to necessary substrate or other conditions, as well as
water quality suitable for the type(s) of aguaculture proposed.

Information demonstrating that the proposed aguaculture activities will not result in
a net loss of shoreline ecological functions or processes or adversely affect habitat
conservation areas as defined by WCC 16.16.

Information demonstrating that the proposed aquaculture activities will not
substantially and materially conflict with areas devoted to established uses of the
aquatic environment. Such uses include but are not limited to navigation, moorage,
sport or commercial fishing, log rafting, underwater utilities, and scientific research.
Existing public opportunities for gathering wild stock aquatic resources on public
lands shall be addressed in any application for aquaculture on public tidelands or
bedlands. Compensation for loss of public access to public aguatic resources may
be required.

Other pertinent information deemed necessary by the Administrator.

12
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Applications for aquaculture activities must demonstrate that the proposed activity will be
compatible with surrounding existing and planned uses.

(1) Aquaculture activities shall comply with all applicable noise, air, and water quality
standards. All projects shall be designed, operated and maintained to minimize
odor and noise.

(2) Aquaculture activities shall be restricted to reasonable hours and/or days of
operation when necessary to minimize substantial, adverse impacts from noise,
light, and/or glare on nearby residents, other sensitive uses or critical habitat.

(3) Aquaculture facilities shall not introduce incompatible visual elements or
substantially degrade the aesthetic qualities of the shoreline. Aquaculture
structures and equipment, except navigation aids, shall be designed, operated and
maintained to blend into their surroundings through the use of appropriate colors
and materials.

23.100.03.C Aquaculture — Shoreline Area Regulations

1.

Urban: Aquaculture activities are permitted subject to policies and regulations of this
Program.

Urban Resort: Aquaculture activities are permitted subject to policies and regulations of
this Program. Proposals containing met-pas.facilities shall be located no cloger than
1,800 fest from the OHWH of this environment, unless a specific lesser distance is
determined to be appropriate based upon a visual impact analysis. Other types of
floating culture faciliies may be located within 1,500 feet of the CHWM but in such
cases a visual analysis shali be mandatory.

Urban Conservancy: Aquaculture activities are permitted subject to policies and
regulations of this Program.

Shoreline Residential: Aquaculture activities are permitted subject to policies and
regulations of this Program. Proposals containing net pag:facilities shall. be. located ne

‘closer than 1,600 fegt from the OHWM of this environment, unless a specific lesser

distance is determined to be appropriate based upon a visual impact analysis. Other
types of floating culture faciliies may be located within 1,500 feet of the OHWM but in
such cases a visual analysis shall be mandatory.

Rural: Aquaculture activities are permlﬂed subject to policies and regulations of this
Program. Proposals containing nélspmeyfacilities shalt be located no closar than 1:568
-feat-from thiy OFYAM of this enwronment unless a specific lesser distance is determined
to be appropriate based upon a visual impact analysis.

Resource: Aquaculture activities are permitted subject to policies and regulations of this
Program.

Conservancy: Aquaculture activities are permitted subject to policies and regulations of
this Program.
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B. Natural: Aquaculture activities that do not require structures, facilities or mechanized
harvest practices and that will not result in the alteration of natural systems or features
are permitted subject to policies and regulations of this Program.

9. Aquatic: Aquaculture activities are permitted, subject to the use and development
regulations of the abutting upland shoreline area designation.
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5.

Salmon net pens in Puget Sound: Rules, performance criteria and monitoring.
An overview of Net pen permitting and monitoring in Washington State

from: Rensel, J.E. 2001. Global Aquaculture Advocate 4(1).:66-69
(From a journal promoting sustainable aquaculture)

Net pen rules and site selection practices in VWashington State have evolved
considerably over the past 30 years since fish pens were first placed in Puget Sound. A
few commercial or public agency operated pens began in the early 1970s, but site-
locating practices were primarily driven by logical support considerations. Essentially
there were no routine monitoring requirements for these pens, and most were retatively
small operations located in shallow, protected waters. One exception was the extremely
large array of pens in only moderate depths of Clam Bay Washington near Seattle,
which had approximately 160 contiguous cages (Fig.1).

Figure 1: Aerial slide of
Domsea Farms (in foreground)
from late 1970s showing large
size of pens (Photo courtesy of
Pacific Aquaculture Caucus).

This pioneering effort was a landmark in it day, originating from the pilot scale studies of
oceanographers Jon M. Lindbergh and Conrad V.W. Mahnken. Several studies focused
on the extent of benthic impact from this early venture, which was relatively great,
extending from 150 to 450 m (Weston and Gowen 1988). Other examples of less than
optimum locations were common in the early days of pen culture (e.g., Fig. 2).

Figure 2: Pens located
inside Shoal Bay at
Lopez Island in 1980,
with breakwater (upper
left) partially preventing
water circulation.
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While studies of these sites helped with benthic impact model development, the
environmental effects were not representative of typical pens used in the 1990s and
currently in Puget Sound in terms of overall size or performance (e.g., food conversion
ratios and management practices). As discussed below, impacts at existing net pens
are now restricted to within a few 10s of meters of the cage perimeter and benthic life is
much less affected (Fig. 3).

Figure 3. Pectin scallop
growing at perimeter of
pens near the San Juan
Islands, typical of
present day pens with
strong currents and
limited benthic impact.

Biologically, Puget Sound is a superior location to grow salmonids in pens, with optimum
water temperatures, lack of parasitic sea lice, no problematic viruses and strong currents
in many locations. However, there has limited, although highly vocal and persistent
opposition to net pens by a few shoreline residents. This review summarizes some
milestones in the development of rules and regulations for pens in Puget Sound that
were in part initiated by the growers themselves, through legislative action. The
environmental scrutiny the process has received has been extraordinary, but appellants
have never prevailed in any legal venue. This review is drawn from a more highly
annotated version prepared and submitted for the JSA-EPA ruie making process.

Interim Guidelines and PEIS

In the mid 1980s, amidst boom in Atlantic salmon culture worldwide, the Washington
State Departments of Ecology and Fisheries commissioned a synthesis and review of
the known effects of salmen net pen culture, which resulted in a milestone publication by
Dr. Donald P. Weston of the University of Washington (Weston 1986). This document
was widely acclaimed as the best-available review and interpretation of the literature at
the time and is still a useful and pertinent document in many regards. Immediately after
the issuance of the report, Dr. Weston, in concert with the state resources agencies and
interested parties, prepared the Interim Guidelfines (SAIC 1986), which helped guide
agency management and monitoring efforts for nearly a decade. The Washington
Department of Natural Resources very quickly adopted the /nterim Guidslines as legal
requirements of their aquatic lands leases. The requirements were detailed, but may be
summarized as having the following primary attributes:

¢ Depth and velocity minimums were established, depending on size of annual fish
production
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+ Pens could not be located near protected special habitats for fish & wildlife,
invertebrates, (e.g., clam beds, herring spawning areas, marine bird and
mammals)

» Pens were either not allowed in “nutrient-sensitive” areas subject to nitrogen-

limitation of algal growth or strictly limited to minor production amount in

transition areas.

No un-pelletized (raw) feed or tributyltin net treatments were allowed

Only non-lethal predataor control was permitted

Antibiotic use and fish transfer reports were requirements

Hydrographic and bathymetric studies at proposed sites were required before

initial permitting, although existing pens were allowed.

» Water column monitoring was required during the algal growing season and
benthic sampling of infauna, chemistry and grain size were required along with
SCUBA diving surveys for observation of waste feed, feces and bacterial
growths.

There were no “end points” to this Interim Guideline monitoring, i.e., no threshold values
or ¢riteria were promulgated to determine if too much enrichment or impact was
occurring. The idea was to amass a database so that future regulations could be based
on more detailed fact. Over time, some of the sampling was found to be of little value,
such as nutrient impact sampling, because the results were too variable and not really of
consequence as commercial pens were all located in water naturally replete with
nitrogen and phosphorus.

Subsequently, a Programmatic EIS for net pens was prepared by consultants for several
state agencies under direction of the Washington Department of Fisheries. The work
was peer-reviewed by leading fisheries and oceanographic authorities, included the best
available technical information and was drawn in part from studies published in technical
appendices (Parametrix 1991). The purpose of the PEIS was to clarify the known
technical impacts of net pen rearing, to aid the site permitting and monitering process.
Aesthetic impacts were also considered in this effort.

NPDES Permit Development and Issuance

The first National Pollution Discharge Elimination System (NPDES) permits for net pens
in Puget Sound were issued in 1996 by the Washington State Department of Ecology
{Ecology). The development and issuance of these permits was actually the result of
state legislature mandate, sponsored in part by the Washington Fish Growers
Association. The growers recognized the need for actual performance standards for net
pens, to end the debate about what was acceptable impact or effect. Washington State
is also one of the few states that has a comprehensive marine sediment management
rule; the net pen rules had to dovetail with the pre-existing rules for all industries but
were encoded as a subset of the main rule due to the uniqueness of net pen effects (i.e,
no toxins in the discharge, rapid recovery rates of the benthos after cessation of
operation, etc.). These net pen rules were the result of three years of public hearings
and work group meetings coordinated by the Washington Dept. of Ecology, in concert
with the Treaty Indian Tribes, other state agencies, the salmon growing industry, other
interested parties and NGOs through a group known as the Net Pen Advisory
Workgroup (NPAW).
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Initially Ecology and NPAW considered the use of numerical models to evaluate effects
of the net pens. But the available models were either too complex or inexact, while
extensive empirical data were available to characterize the effects. Accordingly, several
consulting reports by State contractors were prepared to evaluate data that had been
collected under the Intenim Guidelines monitoring requirements. The consultants
evaluated the entire database for monitoring that complied with all required quality
control and quality assurance steps of EPA’s Puget Sound protocols. Ecology's
consultants described the types and distribution of impacts and made recommendations
regarding rule endpoints, which stems from broader work done on a Puget Sound wide
basis. Several finding were made by Ecology in review of the consultant’s reports:

Organic enrichment of sediments was the primary, measurable effect of salmeon pens
in Puget Sound. Water column data indicated no significant measurable effects on
dissolved oxygen, ammonia or algae (also see Parametrix 1991 Rensel 1989). Most
of Puget Sound is highly replete with dissolved macronutrients and light is
considered the factor limiting algal production, except in some shaliow, poorly
flushed bays and inlets that shouid be avoided for any type of discharge.

The extent of seabottom effects of salmon pens was limited in most cases to within
100" of the perimeter of the pens. Ecology elected to manage the pens by allowing a
sediment impact zone within the “footprint” of the pens. Outside the 100’ perimeter,
performance standards would have to be met.

The primary cause of the sediment effect was the natural decomposition and
breakdown of the fish feces and waste food, mostly carbon compounds that are
oxidized through bacterial decomposition. This process requires oxygen, but if the
deposition rate exceeds the assimilation rate, the process may become anaerobic
and slows down.

Since carbon decomposition is known as the source of the oxygen demand in
sediments below net pens, carbon monitoring was selected as a reasonable
approach to grossly monitor conditions in the benthos. Total organic carbon (TOC)
is measured from core samples of the upper 2 cm of sediment, after hydrolyzing
carbonates from inorganic forms such as from bivalve shells. There are other means
to estimate oxygen demand in sediments, but most are research tools, not well
suited to routine monitoring needs as they have variable results that are more difficult
fo replicate.

Carbon (TOC) data was available from a multitude of unaffected, reference sites
throughout Puget Sound. This database was used to estimate background
conditions, by parsing it into differing silt/clay content categories (e.g., finer
sediments naturally have higher contents of carbon) within geographic subregions.
By comparing to reference conditions, the relative “health” of the sea bottom at net
pen sites could be estimated. Total Organic Carbon “Triggers” or endpoints were
defined for each silt and clay category (Table 1) through this process.



Table 1. Total organic carbon trigger levels indexed to silt/clay content of the
sediment. From the NPDES rule for net pens (NPDES Rule, Ecology 1996).

Category Number | 5 e | i G
1 0 —-20% 0.5%
2 20-50% 1.7%
3 50-80% 3.2%
4 80-100% 2.6%

= Monitoring of sediment TOC is required at seven stations at each permitted net
pen farm in Puget Sound. Four of these stations are located at a distance of 100
from the perimeter on each side of the farm. This distance was not selected
arbitrarily, but was derived from observations of well-managed and sited farms in
Puget Sound'. Three replicate sediment samples are collected at each station
{Fig. 4). No further monitoring is required if sediment TOC is not statistically
elevated above the TOC trigger corresponding to the observed percent fines at
each 100 station. If the measured TOC is significantly higher than the
corresponding trigger value, then repeat sampling is required in the following
summer with the collection of five replicates of benthic infauna samples at each
station that may have failed the TOC trigger, as well as at a suitable reference
location. Benthic infauna (i.e., invertebrate) enumeration analysis is required for
any station at which elevated TOC is observed during the second round of

sampling.
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Figure 4. Benthic sampling stations and transects required by existing NPDES
sampling protocols for Puget Sound net pens, typical.

' An appropriate distance for a sediment impact zone may vary in other locations of the US,
depending on the available depths, currents and resources potentially at risk.
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» Each farm is required to manage its production such that there are no significant
negative effects on benthic resources beyond the boundary of this sediment
impact zone. Washington State Administrative code states that biclogicat
resources in sediments are considered adversely impacted if the mean numbers
of crustaceans, mollusks or polychaetes in the test sediment are reduced to
significantly less than 50% of the number of animals belonging to the same taxa
living in undisturbed reference sediment. A one tailed t-fest at o = 0.05 for five
replicate samples is the basis of the test. The overall Puget Sound sediment
standards are being revised and upgraded, with a probable shift to species
diversity as an end point rather than species abundance (B. Betts, WDOE
Sediment Management Unit supervisor, pers. comm.).

»  Should any of the test stations around the pens have results showing a violation
of the general benthic abundance rule mentioned above, the farm managers
must prepare a plan showing how compliance will be achieved.

= Benthic conditions at each of the four orthogonal 100" SIZ stations must be
photographically documented periodically and whenever sediment samples
cannot be collected and analyzed in conformance with the requirements
stipulated in the Puget Sound Protocols and the permits.

Current Status and Effectiveness of Existing NPDES Regulation

Net pens site locating and operation in Puget Sound has evolved and matured over the
past three decades. Initially there were several poor sites located in shallow, poorly
flushed and in some cases, nutrient sensitive waters but they no longer exist. The
adoption of the Interim Guidelines began the push to more exposed, better-flushed sites
and currently all commercial net pens are located in non-nutrient sensitive waters in
Washington State (Rensel Associates and PT! 1991).

The existing NPDES permits have been in effect for about 4 years at this point. To date
it has not been necessary for agencies to take action regarding unmet performance
criteria. Net pen operators have dealt with the few stations that have not passed the test
by altering their loading rates or pen configuration. Fish farmers have anticipated the
need to make modifications prior to any regulatory action, as the defined performance
criteria give them a known target to achieve. As a result of the increased interest in fish
farm effects, fish farmers have also conducted additional voluntary studies to further
characterize and understand their sites. For example, current meter and drifter surveys
have heen conducted at a number of sites that were in existence prior to the Interirm
Guidelines. These studies have furthered the understanding of relative site performance
and effects.

A Washington State trial court has ruled that the operation of salmon net-pen farms in
Puget Sound does not pose a significant risk to native salmon runs, water quality or
sediment quality, and therefore does not violate water poliution laws. Judge Richard
Strophy affimed an earlier decision of Washington's Pollution Control Hearings Board to
the same effect. The Board had conducted a five-week trial in 1997-98 in response to
an appeal brought by the Marine Environmental Consortium and other groups against
the State of Washington and two fish farming corporations. The effect of the court's
decision is to uphold NPDES/waste discharge permits that the State had issued to the
salmon farmers. The basis of the court's decision was a mass of scientific opinion and

5% ;
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data in the record, and evidence that the salmon farmers had initiated actions to reduce
or eliminate fish escapements from their facilities. The industry now plans to move
ahead and continue working cooperatively with the Washington Department of Ecology
and other agencies to amend and reissue their permits.
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