121 Wn.2d 737, P.2d 1046, COLLIER v. TACOMA | Page 1 0of 12

121 Wn.2d 737, P.2d 1046, COLLIER v. TACOMA

July 1993
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COLLIER v. TACOMA

MICHAEL COLLIER, ET AL, Respondents, v. THE CITY OF TACOMA, Appellant.

[1] Constitutional Law O Freedom of Speech O Federal Constitution 0 Application to State. Freedom of speech as guaranteed by the First
Amendment applies to the states by operation of the Fourteenth Amendment.

[2] Constitutional Law 0 Construction O Priority of Consid-eration. When feasible, a court will decide constitutional issues under the state
constitution before considering the federal constitution.

[3] Constitutional Law O Construction O State and Federal Provisions O Independent State Interpretation O Federal Precedent O Effect. When
reviewing a state constitutional provision that is interpreted differently from its federal counterpart, a court may cite federal cases for the purpose
of guidance; federal cases do not, however, compel a result under the state constitution. :

[4] Constitutional Law O Freedom of Speech [ Political Speech 0 Degree of Protection. Political speech is afforded the greatest degree of
protection under Const. art. 1, § 5 and the First Amendment.

[5] Constitutional Law O Freedom of Speech O Political Speech 0 Traditional Public Forum O Right To Restrict. The government has only a
very limited right to restrict political speech in a traditional public forum, i.e., a place that by tradition or government fiat has been devoted to
assembly and debate.

[6] Constitutional Law O Freedom of Speech O Political Speech O Traditional Public Forum O What Constitutes 0O Parking Strips. The area
between public streets and public sidewalks constitutes a traditional public forum for purposes of the constitutional guaranty of free speech.

[7] Constitutional Law O Freedom of Speech O Political Speech 0 Traditional Public Forum O Time, Place, and Manner Restrictions O Test.
Under Const. art. 1, § 5, time, place, and manner restrictions on political speech in a traditional public forum are valid only if they (1) are content
neutral, (2) are narrowly tailored to serve a compelling state interest, and (3) leave open ample alternative channels of communication.

[8] Constitutional Law O Freedom of Speech 0 Time, Place, and Manner Restrictions 0 Content Neutrality 0 What Constitutes. For purposes
of determining the validity of time, place, and manner restrictions on freedom of expression, a restriction is not content neutral if it defines and
regulates (1) a particular viewpoint or (2) a particular subject matter or class of expression. The intent of the enacting body is not determinative
of the issue of content neutrality.

[9] Constitutional Law O Freedom of Speech [ Political Speech O Traditional Public Forum O Time, Place, and Manner Restrictions O Content
Neutrality O Secondary Effects. A time, place, and manner restriction on political speech in a traditional public forum is not content neutral
merely because it is targeted at the speech's secondary effects.

[10] Constitutional Law O Freedom of Speech O Time, Place, and Manner Restrictions O Content Neutrality 0 Subject-Matter Based O Test.
Under Const. art. 1, § 5 and the First Amendment, time, place, and manner restrictions that are viewpoint-neutral, but subject-matter based, are
valid only if they (1) are narrowly tailored to serve a compelling state interest and (2) leave open ample alternative channels of communication.
The State has the burden of proving the validity of such restrictions.

[11] Constitutional Law O Freedom of Speech O Time, Place, and Manner Restrictions 0 Compelling State Interest 0 What Constitutes. For
purposes of determining the validity of time, place, and manner restrictions on freedom of expression, legislation serves a compelling state
interest if its purpose is a fundamental one and it bears a reasonable relationship to the achievement of the purpose.

[12] Constitutional Law O Freedom of Speech O Time, Place, and Manner Restrictions 0 Compelling State Interest O Balancing Test. When
determining the validity of time, place, and manner restrictions on freedom of expression, a court will balance the public interest advanced by the
legislation against the extent of its restriction on free speech rights. .

[13] Constitutional Law O Freedom of Speech O Political Speech O Traditional Public Forum O Time, Place, and Manner Restrictions O
Compelling State Interest O Aesthetics O In General. A government's interest in aesthetics, such as maintaining a clean and litter-free
community, is not sufficiently compelling to justify a time, place, and manner restriction, that is content based, on political speech in a traditional
public forum.

[14] Constitutional Law O Freedom of Speech O Time, Place, and Manner Restrictions O Compelling State Interest O Aesthetics O Traffic
Safety O Favoring Commercial Speech Over Political Speech. A government's interest in aesthetics and traffic safety is not compelling and does
not justify a greater restriction on political speech than on commercial speech. (State v. Lotze, 92 Wn.2d 52 is overruled insofar as it is
inconsistent.) .

[15] Constitutional Law O Freedom of Speech O Political Speech O Traditional Public Forum O Time, Place, and Manner Restrictions O
Compelling State Interest O Aesthetics O Traffic Safety. A government's interest in aesthetics and traffic safety is not sufficiently compelling to
justify time, place, and manner restrictions on political speech in a traditional public forum absent a showing that the government has seriously
and comprehensively addressed such aesthetic and traffic safety concerns other than through the restrictions in question. :

[16] Constitutional Law O Freedom of Speech O Time, Place, and Manner Restrictions O Alternative Channels of Communication O Burden of
Proof. For purposes of determining the validity of time, place, and manner restrictions on freedom of expression, the government has the burden
of establishing that the restrictions leave open ample alternative channels of communication.

[17] Constitutional Law 0 Freedom of Speech O Time, Place, and Manner Restrictions O Alternative Channels of Communication O What
Constitutes. For purposes of determining whether a time, place, and manner restriction on freedom of expression leaves open ample alternative
channels of communication, the alternatives must be practically available.

[18] Statutes O Validity O Invalidity O Partial Invalidity 0 Effect. As a general rule, a court will invalidate only that portion of an enactment that s
unconstitutional; the remaining valid portions of the enactment survive and are enforceable.

[19] Civil Rights O Deprivation O Attorney Fees (I In General. A prevailing party in an action under 42 U.S.C. § 1983 is entitled to an attorney
fee award under 42 U.S.C. § 1988 unless special circumstances would render an attorney fee award unjust.

[20] Civil Rights O Deprivation 01 Attorney Fees O Special Circumstances for Denial O Outside Funding for Attorney. The fact that a prevailing
party in an action under 42 U.S.C. § 1983 is represented by an association funded by someone other than the party does not constitute a special
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circumstance for not awarding the party attorney fees under 42 U.S.C. § 1988. ©

[21] Civil Rights O Deprivation 0 Attorney Fees 0 Special Circumstances for Denial O Publicity. Publicity gained from an action under 42
U.S.C. § 1983 is not grounds for denying the prevailing party an award of attorney fees under 42 U.S.C. § 1988 absent a finding that the party
used the judicial system to gain publicity for personai benefit.

DURHAM, J., ANDERSEN, C.J., and BRACHTENBACH, J., concur in the result by separate opinion; MADSEN, J., did
not participate in the disposition of this case.

Nature of Action: A candidate for Congress claimed that city ordinances prohibiting the posting of political signs more
than 60 days before the election violated his right of free speech.

Superior Court: The Superior Court for Pierce County, No. 90-2-06091-3, Frederick B. Hayes, J., on February 15,
1991, entered a judgment in favor of the plaintiff but refused to award attorney fees.

Supreme Court: Holding that the ordinances restrict the right to political expression in violation of the federal and state
constitutions, that only those portions of the ordinances that impermissibly restrict political speech are invalid, and that
the plaintiff was entitled to an attorney fee award under 42 U.S.C. § 1988, the court affirms the judgment in part,
reverses it in part, and remands the case for an award of attorney fees.

William J. Barker, City Attorney, and John C. Kouklis, Patricia Bosmans, and Heidi Ann Horst, Assistants, for
appellant. '

Adam Kline, for respondents.

Richard L. Andrews, on behalf of the City of Bellevue and Washington State Association of Municipal Attorneys, amici
curiae.

GUY, J. O Michael Collier, a candidate for Congress, posted his political campaign signs in residential areas within the
city of Tacoma more than 60 days prior to the 1990 primary election. City workers removed Collier's signs from
residential yards and parking strips in accordance with two Tacoma ordinances that restrict the preelection posting of
political signs in such areas to a 60-day campaign window. Collier sued Tacoma claiming the ordinances violated his
free speech rights. The trial court entered judgment in favor of Collier, holding the ordinances unconstitutional. We
accepted certification from the Court of Appeals and affirm in part and reverse in part.

FACTS

Michael Collier was a candidate for the Democratic Party's nomination for Congress inthe Sixth Congressional District
of Washington in 1990. Collier had not previously held or run for any elective office. He was not considered a public
figure or well known in political circles. Collier's opponent in the primary election was Representative Norm Dicks, a
14-year incumbent.

The primary election was scheduled for September 18, 1990. Collier began to plan his campaign in December 1989
and began fundraising in February 1990. Collier identified that the greatest obstacles to his campaign were lack of
name familiarity and funding. During the course of the primary campaign, Collier raised and spent a total of $29,000.
Representative Dicks spent $329,000 in his primary campaign.

Given his resources, Collier determined that yard signs were the most cost-effective means of communicating his
political message. At the beginning of May 1990, the Collier campaign assembled some 700 2-sided yard signs. The
first of these was posted outdoors between May 20 and 30. Collier supporters placed "Mike Collier for Congress" signs
in their front yards and parking strips.

Tacoma Municipal Code (TMC) 2.05.275 defines and regulates political signs. The ordinance defines political signs as
"[a]ll signs which are displayed out-of-doors on real property relating to the nomination or election of any individual for
a public political office or advocating any measure to be voted on at any special or general election". The ordinance
limits the posting of such political signs to a period of not more than 60 days prior to and 7 days after the date of the
election for which the signs are intended. TMC 2.05.275(1). «1»

«1» The full text of TMC 2.05.275(1) provides:
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"(1) Such political signs shall not be displayed more than sixty days prior to and seven days after the date of the election for which intended. In
cases where a general election follows within 55 days of a primary election, those signs for candidates whose names will appear on the ballot in
the general election may be displayed during the interim period and up to seven days after the general election. In all instances herein in which
political signs are required to be removed within seven days after the election for which the political sign was displayed, if said signs are not
removed, they will be subject to removal by the City of Tacoma Public Works Department. Provided, however, that this provision shall not
prohibit political signs in areas where other provisions of the Official Code of the City of Tacoma allows the same as legally licensed outdoor
advertising displays.” . :

Tacoma Municipal Code 6.03.070 prohibits any person, firm, or corporation from posting any signs

on any public street or highway or upon any curbstone, lamp post, street sign, pole, hydrant, bridge, tree, or other thing
situated upon any public street or highway or any publicly owned property within the City of Tacoma, except as may
be authorized by ordinances of the City of Tacoma . . . PROVIDED, HOWEVER, the prohibition contained herein
shall not apply to political signs placed on parking strips preceding a primary or general election where such political
signs are installed pursuant to the permission of the owner of the property abutting said parking strip and installed in
such a manner as not to constitute a traffic hazard . . .. '

Real estate signs advertising the sale or rent of the property upon which they stand or to which they are attached, and
other signs attached to any building or sidewalk advertising the business carried on in the building, are exempt from
the provisions of this chapter. TMC 6.03.080.

Pursuant to these ordinances, Tacoma Public Works Department employees removed signs displaying "Mike Collier
for Congress" from residential yards and parking strips within the city of Tacoma that were posted more than 60 days
prior to the primary election. Mr. Benjamin Thompson, City Engineer for Tacoma, testified that he directed personnel
from his department to pick up all signs in the public right of way «2»

«2» Mr. Thompson defined public "right-of-way" as "that area within a development that is set aside for and dedicated for use of a public street,
sidewalks, and public utilities." Report of Proceedings, at 11. Mr. Thompson testified that the public right of way extends 15 feet from the curb: 5
feet for the parking strip, 5 feet for the sidewalk, and an additional 5 feet into the homeowner's front yard.

throughout the city. Mr. Thompson testified that his department also removes commercial signs from residential areas
since commercial signs are not permitted in those areas. Mr. Thompson understood that the ordinance allows an
exception for on-site commercial signs pertaining to the sale or rent of private property. He testified that in order to
enforce the ordinances, he differentiates between commercial and political signs by reading them.

Collier filed this action in July 1990 seeking a temporary restraining order, an injunction against the ordinances'
enforcement, a declaratory judgment that the ordinances are unconstitutional, and attorney fees. The complaint was
subsequently amended to include plaintiff «3»

«3» Hereafter, both plaintiffs are identified collectively as "Collier".

Joel Beritich, a Collier supporter who had political signs removed from his yard and parking strip. The amended
complaint also cited 42 U.S.C. § 1983 as an additional source of protection for the rights involved and 42 U.S.C. §
1988 as the statutory basis for the claim of attorney fees. On February 15, 1991, the trial court entered judgment in
favor of Collier, holding that the ordinances were unconstitutional, but denied Col-lier's claim for attorney fees. Tacoma
appealed the trial court's judgment as to the ordinances, and Collier cross-appealed the trial court's denial of attorney
fees. We accepted certification from the Court of Appeals and now affirm in part and reverse in part.

ISSUES

This case presents three issues for review. First, do the Tacoma ordinances unconstitutionally restrict Collier's free
speech rights? We hold that Tacoma's durational limitation on the preelection posting of political signs
unconstitutionally restricts Collier's right to political expression.

http://srch.mrsc.org:8080/wacourts/Doc View/supremearchive/121wn2d/121wn2d0737.htm?hilite=collier;... 4/18/2008




121 Wn.2d 737, P.2d 1046, COLLIER v. TACOMA Page 4 of 12

»

Second, did the trial court err in declaring the Tacoma ordinances unconstitutional in their entirety? We answer in the
affirmative and hold unconstitutional only those portions of the Tacoma ordinances that impermissibly restrict political
speech.

Third, did the trial court err when it denied plaintiffs' request for attorney fees pursuant to 42 U.S.C. § 19887 We
reverse the trial court on the issue of attorney fees and remand for a determination of an award of fees consistent with
this opinion.

ANALYSIS
|

[1] The Tacoma ordinances are challenged under both the first and fourteenth amendments to the United States
Constitution, and article 1, section 5 of the Washington Constitution. The First Amendment provides that "Congress
shall make no law . . . abridging the freedom of speech”. U.S. Const. amend. 1. The freedom of speech which is
secured by the First Amendment is "among the fundamental personal rights and liberties which are secured to all
persons by the Fourteenth Amendment against abridgment by a State." Burson v. Freeman, __U.S. ___, 119 L. Ed.
2d 5, 12, 112 S. Ct. 1846 (1992) (quoting Thornhill v. Alabama, 310 U.S. 88, 95, 84 L. Ed. 1093, 60 S. Ct. 736 (1940)).
Article 1, section 5 of the Washington Constitution provides that "[e]very person may freely speak, write and publish on
all subjects, being responsible for the abuse of that right."

[2, 3] As we stated in O'Day v. King Cy., 109 Wn.2d 796, 801-02, 749 P.2d 142 (1988) (citing State v. Coe, 101 Wn.2d
364, 373-74, 679 P.2d 353 (1984)), "[t]his court has a duty, where feasible, to resolve constitutional questions first
under the provisions of our own state constitution before turning to federal law." We do so because in addition to our
responsibility to interpret Washington's constitution, we must furnish a rational basis "for counsel to predict the future
course of state decisional law." State v. Gunwall, 106 Wn.2d 54, 60, 720 P.2d 808, 76 A.L.R.4th 517 (1986). See
Utter, The Practice of Principled Decision-Making in State Constitutionalism: Washington's Experience, 65 Temp. L.
Rev. 1133 (1992). We recognize that the free speech clauses of the state and federal constitutions are different in
wording and effect, but that the result reached by previous Washington cases in general adopted much of the federal
methodology for application to state constitutional cases. The federal cases cited here and in our prior decisions are
used for the purpose of guidance and do not themselves compel the result the court reaches under our state
constitution. See Michigan v. Long, 463 U.S. 1032, 77 L. Ed. 2d 1201, 103 S. Ct. 3469 (1983); Seattle v. Mesiani, 110
Wn.2d 454, 456, 755 P.2d 775 (1988). With these statements in mind, we turn to our analysis of the Tacoma
ordinances. '

[4] The Tacoma ordinances implicate several concerns in our free speech jurisprudence: regulation of political speech,
regulation of political speech in a public forum, and regulation based on the content of the speech. The speech
restricted by Tacoma Municipal Code sections 2.05.275 and 6.03.070 is political speech. The code defines "political
signs" and restricts the time and place in which such signs may be posted. Wherever the extreme perimeters of
protected speech may lie, it is clear the First Amendment protects political speech, see Carey v. Brown, 447 U.S. 455,
467, 65 L. Ed. 2d 263, 100 S. Ct. 2286 (1980), giving it greater protection over other forms of speech. Metromedia,
Inc. v. San Diego, 453 U.S. 490, 513, 69 L. Ed. 2d 800, 101 S. Ct. 2882 (1981). The constitutional protection afforded
political speech has its "fullest and most urgent application precisely to the conduct of campaigns for political office.”
Monitor Patriot Co. v. Roy, 401 U.S. 265, 272, 28 L. Ed. 2d 35, 91 S. Ct. 621 (1971).

[5, 6] The second important feature of the Tacoma ordinances is that they restrict political speech in a traditional public
forum. The traditional public forum includes those places "which by long tradition or by government fiat have been
devoted to assembly and debate," such as parks, streets and sidewalks. Burson v. Freeman, supra at 13 (quoting
Perry Educ. Ass'n v. Perry Local Educators' Ass'n, 460 U.S. 37, 45, 74 L. Ed. 2d 794, 103 S. Ct. 948 (1983)); Hague
v. Committee for Indus. Org., 307 U.S. 496, 515, 83 L. Ed. 1423, 59 S. Ct. 954 (1939). See also Buchanan, The Case
of the Vanishing Public Forum, 1991 U. lil. L. Rev. 949, 951. The parking strips «4»

«4» Collier also raises an issue concerning the restriction of political speech on private property. This issue was not adequately addressed in the
briefing, is not necessary to our decision in this case, and thus will not be discussed further.
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