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Re: 2008 Jefferson County Critical Areas Ordinance Update
Applicant: Jefferson County Department of Community Development (DCD)

Planning
Commissioners: Bud Schindler and Mike Whittaker

This minority report is submitted under the guidance of Section 15 of the bylaws of the
Jefferson County Planning Commission and Robert Rules of Order Newly Revised
(RONR). It contains the concurrent opinion of two Planning Commission members who
participated in the Critical Areas Ordinance (CAO) update discussions and voted in the
negative. One other Planning Commission member (Edeltraut Sokol) who participated in
all discussions and also participated on the Critical Areas Ordinance Review Committee
(CAORC) was not available at the final vote due to a family emergency and as such, was
not able to sign this report. However, she is in complete agreement with the findings
described here within. Her statement to that effect is contained in Attachment A.

The signers of this report, a minority of the Planning Commission, not agreeing with the
majority, desire to express their views in the case of the draft Jefferson County Critical

Area Ordinance submitted to the Board of County Commissioners (BoCC) on January 28,
2008.

SUMMARY
The Planning Commission Minority Report concludes that:
. The Planning Commission Majority did not consistently follow its own published

bylaws and procedures.
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. They improperly relied upon the Second Settlement Agreement between Jefferson
County and the Washington Environmental Council (WEC) as the basis for their
recommendations to the exclusion of current scientific information,  legal
precedents, and statutory guidance.

. The prescriptive provisions of the Majority’s recommendation are not based upon
locally generated, peer reviewed science, which was available to the Planning
Commission prior to their deliberation and the Majority decision.

. The Planning Commission created the Critical Area Ordinance Review Committee
(CAORC) comprised of a broad spectrum of citizens from the county. Membership
on this committee was open to any citizens that wished to participate. A list of the
committee members and their background is included in Attachment B. However,
Planning Commission failed to recognize and incorporate the CAORC committee
recommendations in spite of the overwhelming public support to do so.

° Requests to negotiate between DOE/MWDFW buffers and those based upon locally
generated and peer reviewed science, went on deaf ears.

Therefore, the Planning Commission Minority recommends that the BoCC adopt a Critical
Areas Ordinance update consistent with the findings and recommendations of the
CAORC, with modifications. While the Minority report is based on staunch scientific and
legal support for the buffer widths contained in Brooks 2007, and with the belief the
DOE/MWDFW model is excessive and not based on local conditions, we recognize the
value of compromise for the purpose of generating the widest possible acceptance of a
CAO. As such, we suggest that middle ground buffers be established for wetlands and
streams based on both the CAORC findings and the Planning Commission Majority
recommendations.

This Minority report addresses the findings in the Majority report. However, because the
Minority feels that this report is incomplete, we also relied on the recorded real-time
deliberations that resulted in a majority vote.

The issues, as they relate to this report, are organized into two sections:

o Section 1 addresses the issues identified in the Planning Commission Majority
Report;

) Section 2 addresses each of the three growth management indicators (JCC
18.45.080 (1) (b) documented by DCD and deliberated on by the Planning
Commission.

Section 1 — Issues

Overview

The Majority describes that the Planning Commission process resulted in a unique
ordinance that creates added flexibility for compliance while ensuring that existing critical
areas are preserved and protected.
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The Minority recalls the direction taken by the Planning Commission Majority toward strict
prescriptive buffers modeled after the WEC Settlement Agreement was established well
before the Critical Area Stewardship Plan (CASP) option was presented. This was
evident when Dr. Brooks was excluded from patrticipating in the Best Available Science
(BAS) workshop conducted by DOE. This workshop was conducted only two weeks after
the presentation of the CAORC reports to the Planning Commission.

The Minority also disputes other findings contained in the Overview. The Majority states
there was a consensus that customized plans were superior to standard buffers.
However, this statement is not consistent with the real-time discussions about the
CAORC recommendations. When the customized stewardship approach was first
introduced, it was viewed to be far riskier than DOE recommendations. The CAORC
recommendation contained detailed monitoring and adaptive management provisions
which are essential in custom plans. Forgotten is the strong response to Brooks 2007
from DOE arguing the philosophy it was based upon applied only to agriculture and not to
residential conditions. This response was later recanted. The concept of using stringent
prescriptive buffers for the protection of critical areas is diametrically opposite to that of
using customized, site-specific plans.

The Majority describes a contentious division of major factions in the CAORC, resulting in
the Planning Commission reluctantly accepting both a majority and minority report. The
Minority recalls that there was never any reluctance publicly expressed by the Majority in
its motion to accept all reports on equal ground. The Majority never recognized a
distinction between majority and minority reports and instead categorized and

referenced all reports by number. The influence of factions and contention does not alter
the fact the Majority, against the objections of the Minority, abandoned standard protocol
and their own bylaws by accepting all CAORC reports on equal ground. Regarding the
“contentiousness” of the committee process, it should be recognized that on February 27,
2007, committee member, Bill Wheeler submitted a proposal (See Attachment J) for a
compromise process that would have allowed for the minority positions to be incorporated
into the committee report. However, the COARC Minority refused to engage in this
attempt at common ground, having aiready withdrawn from the process on February 1
(See Attachment 1) and from then on, they abstained from the voting process.

The Planning Commission Minority finds that the Majority failed to recognize and take into
account a fundamental principle which is to avoid duplicating regulations. This proposed
CAO update should have been evaluated along with existing local, State and Federal
regulations to insure that the Jefferson County CAO did not duplicate existing land-use
regulations. Regulations duplicated by other statutes and regulatory programs result in
confusion not only to the public but to those responsible for administering the regulations.
The Jefferson County CAO should only regulate areas not covered (or not adequately
covered) by other regulatory programs. The Minority feels that the strict land use controls
already in place in Jefferson County serve as an effective approach for the protection of
critical areas.

Multiple Compliance Options
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The Majority adequately describes two alternatives for protection of critical area functions
and values: the prescriptive approach and the Critical area Stewardship Plan (CASP).

The Minority disagrees with the Majority's premise that the multiple compliance options
contained in the draft ordinance eases concerns over buffer sizes. Widespread public
input expressed concern that the buffer widths proposed in the May 17" draft were not
connected to any actual harm impacting critical areas. Those buffers remain more or less
the same in the current draft. The Minority believes that any compliance option should
only be based on what is necessary to achieve regulatory goals and nothing more. This
policy is consistent with other regulations in the Jefferson County Code.

There was much discussion concerning the perception of the high risk associated with the
CASP option, and to compensate for this, the Majority agreed that a strict prescriptive
approach was necessary. The Skagit v. Swinomish decision emphasized the purpose
of critical area regulations is to protect exiting functions and nothing more. Short of
monitoring, how can it be proven that local science based on experience with local
conditions is less likely to succeed than generic, state agency science designed for more
urban-intense development efforts? The Growth Management Act and the Swinomish
decision mandate protection of existing critical areas and do not authorize “risk analysis.”

It is the intention of this Minority report to show that the recommendations of the CAORC
meet legal protection standards. The section on best available science amplifies the
Minority’s support for smaller prescriptive buffers contained in Brooks 2007, which include
incentives that actively engage landowners in the maintenance of fixed buffers, a feature
absent in the Majority recommendation.

The Minority agrees that the new method used to calculate waiver buffers is an
improvement. However, in comparisons to the May 17 draft (the 1.5 multiplier that
resulted in the controversial 450’ buffers) this does not change the fact that the
recommended buffers remain unnecessarily large, especially when a demonstration of
harm has not been offered as a finding for the need.

Best Avallable Science (BAS)

The Planning Commission Majority depends primarily on the Department of Ecology’s
(DOE) BAS and chose to use DOE and Department of Fish and Wildlife (WDFW) buffer
sizes as their preferred mechanism for protecting critical areas.

The Minority feels that neither of these agencies have performed a comprehensive local
risk assessment of their BAS packages. There is a substantial body of locally derived
science that argues that the protections recommended by these agencies represents an
overly protective approach that leads to harm to landowners, and does not result in a
significant increase in ecosystem protection. The Minority also feels that without risk
assessments, there is no possible way to determine if risks associated with buffers is a
linear or non-linear function of distance. Choosing any distance in the middle without
knowing these relationships is not science or sound judgment, it's pure guesswork.
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Jefferson County is not limited to the use of the BAS packages put forward by the
Department of Ecology and the Department of Fish and Wildiife, as affirmed by the
Swinomish decision. Other agencies, such as the Washington Departments of Natural
Resources, Transportation, Agriculture, and others have their own packages of BAS that
the county may draw upon in the development of natural resource protection policies,
such as the CAO. Several of these agencies, as well as the Western Washington Growth
Management Hearings Board, have also accepted the USDA’s NRCS best management
practices as a higher standard, termed Best Applied Science, in evaluations of ordinances
developed by Island County.

The Minority argues that the Majority failed to recognize that there is a body of science
supporting the establishment of minimum buffers widths (See Background information
and development of recommendations for wetland buffers prepared for the Jefferson
County Critical Area Ordinance Review Committee, by Dr. Kenneth Brooks, April 2, 2007,
(Attachment C) and Supplemental Best Available Science Recommendations for Buffer
Widths for Jefferson County, by Dr. Kenneth Brooks, Attachment D) and that there is
ample evidence challenging the DOE BAS (See Response to the Department of Ecology
critique of Brooks (2006) dated March 9, 2007 by Dr. Kenneth Brooks, Attachment E).
Nor was there any attempt to find middle ground between the entire range of science in
the record. The minimum buffer sizes recommended by Brooks, 2007, have been proven
to protect the water quality and hydrologic functions of wetlands, streams and lakes. The
DOE-recommended buffers are not adequately based on science developed for the
context in which they will be applied in Jefferson County. (See WAC 365-195-205) Local
jurisdictions are encouraged to develop locally applicable BAS to support their policy
decisions. Brooks, 2007, represents locally developed BAS that is applicable to local
conditions.

The Minority agrees with the CAORC that minimum buffer sizes recommended by
Brooks, 2007, should be adopted in the absence of a demonstration of harm. Also, the
minority believes that if restrictions are included in this ordinance beyond those called for
by BAS, the result will likely be a form of public defiance resulting in ordinance provisions
being ignored to the detriment of the county’s ecosystems.

In this vein, the ordinance must consider the social implications of over-regulation as well
as the biological and physical sciences used to inform the policy-making process. The
importance of social science in “winning the hearts and minds” of these types of issues is
documented by Dr. Katherine Baril, Faculty WSU, in her document on the Use of
Available Resources to Facilitate Voluntary Stewardship, January 1, 2007 (see
Attachment F). Also to be considered is the fact that DOE acknowledges in Chapter |,
Volume Ii of their wetland guidance manual that only environmental factors are assessed
in their synthesis, and that this excluded social and economic factors.

The Minority is confused how the Majority can rely on non-DOE BAS (from Brooks) to
support the decision to designate RR 1:5 and greater as low impact in the DOE tables
and yet they choose to disregard this same BAS when selecting buffer sizes, especially
considering RR 1:5 constitutes a majority of the landscape in Jefferson County.

The Minority disputes the need for 75’ buffers on Type Ns/Np streams and the method by
which it was determined (i.e. averaged between 50’ and 100’ recommended buffers
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sizes). Contrary to the conclusions of the Planning Commission Majority, a 100’ is not the
buffer width recommended by WDFW. The May 17" draft contained a 50’ buffer for these
non-fish bearing streams based on WDFW guidelines, and a review of other counties
show a prevalence of acceptance of WDFW 50’ buffer standard. The Hearings boards
and courts have upheld 50’ buffers as compliant based on WDFW recommendations.

The “other” science used for 50’ buffers in the majority report is not referenced. The 75’
buffer recommendation seems to have been reached somewhat arbitrarily and in a
method not consistent with that used for other stream and wetland buffers (i.e. the same
scrutiny for need was not used in all circumstances).

The Planning Commission Majority concluded that with all the compendium of available
science, it was ultimately tasked to identify buffer sizing as a policy decision. The Minority
noted that the policy chosen by the Majority was consistent with the terms of the WEC
Settlement Agreement and not based upon the locally produced circumstances.

Channel Migration Zones (CMZs)

The Majority recommends the inclusion of high-risk CMZs as geologically hazardous
critical areas. Their rationale is as follows:

. To protect the life and safety of the public by not allowing construction in these
high risk zones, and
* To create an environmental benefit as less shoreline armoring will be required to

protect property in a CMZ area.

The Minority disagrees with this recommendation. The Minority supports the findings of
the CAORC that after extensive deliberations during ten meetings conducted from
September 2006 to April 2007, they determined that CMZs should not be included in the
CAO for the following reasons:

The inclusion of CMZs in the CAQ exceeds current regulatory requirements.
Is contradictory to the Minority’s objective to avoid duplicative regulation, as CMZs
are addressed under multiple regulatory structures.

. The sources of identification used to designate and delineate CMZs (Klawon, 2004
and Perkins Geoscience, 2006) do not meet the standards of a valid scientific
process.

. The science to support inclusion of critical fish and wildlife habitat in CMZs does
not exist.

o The forms of wildlife and habitat to be protected in CMZs have never been defined
and thus can not be monitored to determine if there is harm taking place.

. The critical habitat concerns in CMZs can be addressed in the FWHCA section of
this draft ordinance using the process for designating Habitat of Local Importance.

. The draft ordinance does not describe an on-the-ground, parcel by parcel process

for delineating CMZs.
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