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Overview

On January 18, 2006, the Jefferson County board of County Commissioners entered into
a Settlement Agreement with the Washington Environmental Council (WEC) in order to
resolve a petition before the Western Washington Growth Management Hearings Board.
It was filed by WEC following the December 1, 2004 statutory deadline for Jefferson
County to complete a review and update of its Comprehensive Plan and development
regulations according to RCW 36.70.130(4). The review includes a requirement to
consider “best available science” in establishing development regulations for protecting
the functions and values of critical areas, the “Critical Areas Ordinance” or “CAO”. The
BoCC directed staff to prepare a proposal for public review that responded to the
Settlement Agreement with WEC. In May of 2006, the Department of Community
Development of Jefferson County publicly released its draft rewrite of the Critical Areas
Ordinance.

This draft met with a great deal of public outcry during public hearings in June. With the
BoCC’s direction, the Planning Commission was charged with reviewing the draft. At its
August 2, 2006 meeting, the Planning Commission established a Critical Areas
Committee and an associated citizen’s advisory group composed of 14 representative
stakeholders chosen from volunteers in the audience (See Addendum 1, below). This
group was charged with reconsidering the proposed draft in the light of broader
community input. The committee process led to the decision to undertake a full rewrite of
the CAO. This process lasted until May of 2007 and involved over 33 full committee
meetings as well as numerous sub-committee meetings.

Because of the substantial success of the Jefferson County Conservation District in
enrolling farmers in voluntary measures that both protected the environment and
preserved community values intended to preserve viable farming, there was early
consensus to functionally exempt farmers involved with the Conservation District from
CAO prescriptive measures. (Actions in the Washington State Legislature during the
committee process subsequently placed a moratorium on applying new CAO measures to
agriculture.)



Another area of consensus was agreement from all “sides” that customized plans for
protecting critical areas offered a greater chance of “on the ground” success than the
reliance of prescriptive “one size fits all” buffers. The group initially split, however, into
two factions, one calling for minimal prescriptive buffers and a structured campaign to
enlist property owners in voluntary protection measures, and the other calling for more
stringent prescriptive buffers.

The group also split between those that wished that the proposed CAO follow direction
given by the Washington State Department of Ecology, and those who questioned the
best available science underpinning the DOE’s recommendations. The need for Jefferson
County to have even entered into a settlement agreement requiring a new CAO was
questioned, as well. The proper use of buffers and the choice of best available science
used to determine buffer size were two issues that were particularly divisive. Thus there
was little consensus on the process to best insure habitat preservation.

As aresult of the division into, at least, two major factions, the committee reluctantly
agreed to allow both a “majority” and “minority” report (of the committee process) to be
submitted to the full Planning Commission

The Planning Commission accepted the two reports (that included 20 committee reports)
and used them as a basis in drafting the final CAO. The Planning Commission was
greatly assisted by staff and a dedicated code writer in drafting the final ordinance. Asa
direct result of the well-researched and well-argued alternatives generated by the
“contentiousness” of the committee process, the Planning Commission subsequently
drafted a unique ordinance, supported by a majority of its members, that creates added
flexibility for compliance while ensuring that existing critical areas are preserved and
protected.

Issues:

Compliance Options: Prescriptive Buffers and Critical Area Stewardship Plans

One of the most contentious issues surrounding the May 17, 2006 redraft of the CAO was
prescriptive buffer sizes. Many individuals commented that the proposed buffers sizes
were onerous and that they would be difficult or impossible to meet comphance Two
efforts were undertaken to address those concerns.

First, CAO compliance is restructured to provide a developer with two options for
compliance. One option is the traditional Prescriptive Buffer approach. This approach
was preserved because it provides simplicity for the applicant. If an applicant can meet
the buffer requirements, no additional studies or ongoing maintenance plans are needed.

The other option is the creation of the Critical Area Stewardship (CASP) approach. In
this compliance method, the developer will undertake an evaluation of the functions and
values that a critical area provides (e.g. wildlife habitat, stormwater storage, aquifer
recharge, etc.) The identified functions and values will be preserved through an
individualized Critical Areas Stewardship Plan. This compliance alternative is
innovative and untried, but it is supported by the Ecology’s Wetlands Manual. While no



other county has proposed such an ordinance, it addresses the concerns of constituents in
that it provides for flexibility in compliance and incentives for stewardship.

The second effort to address the concerns about buffer area size was to redraft the
additional buffer size requirements under the wetland estimation protocol. In the existing
CAO and the May 17" , 2006 document, this protocol called for application of a
multiplier when accepting a delineation waiver to ensure that the buffer adequately
protected the wetland. That multiplier increased the buffer area boundary by 50%.

Under the proposed CAO, the additional buffer area which accounts for the uncertainty of
not having a formal delineation, is a whole number addition based on the intensity of
impacts and site scores considering water quality and habitat indicators. For instance,
under the May 17", 2006 draft prescriptive buffer requirements, a high intensity
development was proposed next to a Class 1 wetland and the wetland area was estimated
(i.e. no formal wetland delineation), the buffer area would be 450 feet (300t * 1.5).
Under the proposed CAO amendment that buffer would be 350 feet (300 ft.+ 50 ft.)
Tables 18.22.330 (1), 18.22.330 (2) and 18.22.330 (3) call out the additional buffer size
requirements when the wetland area is estimated and not formally delineated.

Best Available Science

When establishing the Prescriptive Buffer areas under Fish and Wildlife habitat
Conservation areas and wetland areas, the Planning Commission depended primarily
upon the compendium of best available science (BAS) assembled by the Department of
Ecology and the Department of Fish and Wildlife. However, this subject is not without
controversy. Many arguments were made that the referenced science was too protective
or risk-averse. Arguments were made and science was presented that demonstrated that
in many instances buffer areas could be substantially reduced. While the Planning
Commission weighed the science presented, it was felt by the majority of planning
commissioners that when applying prescriptive buffers that are not accompanied by an
individualized stewardship plan, risks of impacts to the critical areas would be minimized
by use of the buffer sizes recommended by Ecology and Fish and Wildlife.

In one instance prescriptive buffers suggested by the Department of Fish and Wildlife
were not used. Buffer areas for intermittent non-fish bearing streams were set at 75 feet.
The Department of Fish and Wildlife endorses a 100 foot buffer for such streams and
science was presented that indicated a 50 foot buffer is adequate. The Planning
Commission agreed that a 100-foot buffer for these streams seemed too large and offered
a compromise of 75-foot buffers. Note that such stream typically will not be under
Shoreline Management Act jurisdiction. "

When compliance is undertaken by the CASP option, an individualized stewardship plan
will be created for that particular site. In those cases, use of Ecology’s endorsed BAS is
inappropriate as potential impacts to the critical area can be evaluated on a site-specific
basis and individual measures can be taken to avoid, minimize and mitigate those
impacts. This is in keeping with the recent Swinomish decision which found that
counties do not have to set prescriptive buffer sizes as the method to protect critical areas,



but that they must use a method that protects critical areas by maintaining the existing
functions and values.

Wetland Rating System

This Critical Areas Ordinance amendment utilizes the 2004 Wetland Rating System
adopted by the Department of Ecology. This is the latest revision of the wetland rating
system. The proposal to use the latest rating system was reached by consensus of all
parties.

Channel Migration Zones

Much comment was taken on the need for building restrictions in Channel Migration
Zones. This was also part of the WEC complaint to Jefferson County in the Second
Settlement Agreement. After careful review and consideration, the majority of the
planning commission voted to integrate high-risk channel migration zones as part of the
geohazards critical areas. High-risk channel migration zones are those areas where
channel migration is likely in the next 100 years. The Planning Commission’s goal is to
protect the life and safety of the public by not allowing construction in these high-risk
zones. While such a designation will preserve future structures built in the county, it also
creates a future environmental benefit, as less shoreline armoring will be needed to
protect property in the high-risk channel migration zones. Channel Migration Zones
differ from flood areas as construction is allowed in flood areas so long as the property is
raised 1 foot above the anticipated flood stage and such construction will not cause a rise
in flood elevation. :

Multiple Rating of Wetlands

This CAO amendment allows multiple ratings of adjacent or connected wetlands. Most
wetlands in Jefferson County are rated as Class 3 or 4 and provide limited habitat value.
Those wetlands that have a better rating (Class 1 or 2) are often bordered by or connected
to a Class 3 or 4 wetlands.

The Department of Ecology argues that conjunct wetlands be given the better rating for
the entire system. A small high quality wetland would dictate a higher rating for an
adjacent lower quality wetland. Ecology argues that such a rating scheme is needed as
there is risk of underrating adjacent portions of the higher quality wetlands.

Ecology’s assertions are not related to a scientific analysis, but to the feeling that some
wetland raters may not wish to preserve those high quality Wetlands This assertion
seems pessimistic and unsupported.

The Planning Commission does not agree with Ecology’s assertions. Ecology’s methods
will effectively expand buffer areas and provide excess protection for wetlands of limited
value. With the multiple ratings as proposed by the Planning Commission, all wetlands
will still be protected, and wetlands buffers will still be fully enforced. The Planning
Commission does not accept Ecology’s assertion that high quality wetlands will be
undervalued and under-protected by a multiple rating system. Instead, the wetland rater
will be more inclined to rate wetlands accurately without the need to assess a stricter
rating on a lower valued system.



Single Family Residential as Low Impact.

The Department of Ecology argued that single family residential structures on lots zoned
at R1:5 should be considered medium impact when applying prescriptive buffer sizes.
Their argument was that habitat impact can be great from single-family residences and
that additional buffers are needed to protect wildlife from noise and glare associated with
single-family residences. The Planning Commission chose to disagree with Ecology
because most wetlands in Jefferson County are Category 3 or 4 and have lower habitat
scores than Category 1 and 2 wetlands. Also, BAS was presented that indicated that
single family residential development on five acres or more is most likely low impact
development because vegetation within the buffer area is to be preserved. Most high
habitat scoring wetlands are associated with heavy vegetation in the buffer area.
Development on parcels smaller than 5 acres is considered medium or high intensity.

Monitoring

One problem with Jefferson County’s whole critical area program is the lack of a
comprehensive environmental monitoring program. Monitoring at this point is left to the
Conservation District for some stream systems and to the Department of Health for
marine waters. A comprehensive monitoring system is needed to establish
environmental baselines, create restoration programs and monitor progress in attaining
environmental recovery and enhancement goals. The Planning Commission feels that the
Board of County Commissioners should prioritize funding for a comprehensive
monitoring program.

Enforcement

Another area that is problematic for the county is enforcement of existing ordinances.
This includes all building and environmental ordinances. At this point, enforcement is
primarily a complaint-driven process. Many complaints are inadequately addressed
because the county receives a large number of complaints, and enforcement staff is
limited. More funding is needed for enforcement of all county ordinances.

Findings

In accordance with JCC 18.45.050 (4)(b) Criteria Governing Planning Commission
Assessment, and JCC 18.45.080 (b) Required Findings-Generally, the Planning
Commission reviewed the need and relevance of decisions on the proposed CAO
revisions. A more complete review of these findings is found in Addendum 2 below.

The Planning Commission found that assumptions and information has changed since
adoption of the current Critical Areas Ordinace. The Planning Commission found that
the county is growing at a slower pace than anticipated, that the Washington State
Department of Ecology has adopted a new (2004) Wetland Rating System, that a more
complete set of scientific studies is available for review, that recent court and hearings
boards decisions have been rendered that affect Critical Area Ordinance adoption and
implementation and that legislative action in the passage of SB5248 further limits
modifications to Comprehensive plans that affect agriculture.



Of particular interest is the case of Swinomish Tribe vs. Skagit County. The court found
that the Growth Management Act does not specifically require a set of prescribed buffer
widths and that restoration or enhancement of critical areas is not required; but the CAO
must provide for preservation and protection of critical areas. The Planning Commission
viewed this decision as justification for adoption of the Critical Area Stewardship Plan
alternative. The Planning Commission was also mindful of not requiring restoration or
enhancement as a mandatory aspect of the ordinance.

The Planning Commission was also mindful of SB 5248 which placés a moratorium on
changes to Comprehensive Plans that affect agricultural lands. The Planning
Commission believes that current proposed revisions to the CAO comply with SB 5248.

Recommendation

The Planning Commission voted 6-3 in favor of recommending the newly drafted CAO
to the BoCC for full adoption. The Planning Commission majority believes that the final
document represents a significant advancement over the existing CAO and the proposed
draft of May, 2006. The Planning Commission went to great lengths to enable a public
voice in the creation of these revisions and the majority of Planning Commisioners
believe that it provides a fair compromise and represents the beliefs held by the citizens
of Jefferson County. A minority report will be submitted to the BoCC, as well.

L 2. 27,5

Peter Downey, CW Date ,




Addendum 1

JEFFERSON COUNTY PLANNING COMMISSION
CRITICAL AREAS COMMITTEE MEMBERSHIP

Planning Commission members:
Jim Hagen, Committee Chair

Peter Downey
Henry Werch
Dennis Schultz

Citizen Advisory Group: Interest sector/Stakeholder Group:

Kathy Dickson and John Richmond (shared) - West-End Residents (of Jefferson County)
Bill Wheeler - Forestry

Roger Short - Farm Bureau

Dianne Bonnivier Holman - Real Estate

Diane Johnson - Small Farmers, Research, Conservation
Jill Silver — Researcher, Environmental Movement
Norman MacLeod - Olympic Water Users Association
Jim Tracy - Attorney, Resource Lands

Robert Crittenden - Scientist

Amy Hiatt - Architect

George Yount - Audubon Society

Sandy Hershelman - Home Builders Assoc.

Dr. Kenneth Brooks — Scientist



Addendum 2
Planning Commission Findings as required by JCC 18.45

JCC 18.45.050 (4)(b) Criteria Governing Planning Commission Assessment

The Planning Commission’s periodic assessment and recommendation shall be based
upon, but shall not be limited to, an inquiry into the following growth management
indicators:

(i)  Whether growth and development as envisioned in the Comprehensive Plan is
occurring faster or slower than anticipated, or is failing to materialize;

“Jefferson County is growing slower than expected; that is, closer to the Office of
Financial Management Low than the OFM Median population estimates”

(i)  Whether the capacity of the county to provide adequate services has diminished or
increased;

“not relevant”

(iii)  Whether sufficient urban land is designated and zoned to meet projected demand
and need; :

“not relevant”

(iv)  Whether any of the assumptions upon which the plan is based are no longer found
to be valid;

“Some assumptions are no longer valid regarding Critical Areas Ordinance. For
example, the current ordinance assumes a prescriptive approach for protection but now
we have new science and court decisions which show alternative protection methods are
appropriate.”

v) Whether changes in county-wide attitudes necessitate amendments to the goals of
the plan and the basic values embodied with the Comprehensive Plan Vision Statement;

“County-wide attitudes do not necessitate amendments to the goals of the
Comprehensive Plan. Principles of the Comprehensive Plan Vision Statement were
unchallenged in the Planning Commission and committee review process”

(vi)  Whether changes in circumstances dictate a need for amendments;
“The Critical Areas Ordinance is amended to reflect citizen input to include both

a prescriptive path and a performance-based path in the ordinance to address and balance
public concerns and needs.”



