STATE OF WASHINGTON
County of Jefferson

AN ORDINANCE APPROVING
MASTER LAND USE APPLICATION
#04-28, ADOPTING AMENDMENTS TO
THE COUNTY’S COMPREHENSIVE
PLAN AND UNIFIED DEVELOPMENT
CODE TO COMPLY WITH THE 7-YEAR
UPDATE MANDATED BY STATE LAW
AND THE PERIODIC ASSESSMENT
ESTABLISHED BY THIS COUNTY

ORDINANCE NO. 17-1213-04
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WHEREAS, the Board of Jefferson County Commissioners (“the Board”) has, as
required by the Growth Management Act, as codified at RCW 36.70A.010 et seq., set in
motion and now completed the proper professional review and public notice and
comment with respect to any and all proposed amendments to the County’s
Comprehensive Plan (or “CP”) originally adopted by Resolution No. 72-98 on August
28, 1998 and as subsequently amended and;

WHEREAS, the Growth Management Act (or “GMA”) establishes a schedule for
mandatory reviews, and if necessary, updates of local jurisdiction comprehensive plans
and implementing regulations [known locally as the Unified Development Code or

“UDC”] to ensure compliance with the Act; and,

WHEREAS, the proposed CP amendments (with associated changes to the UDC)
known as MLA04-28 Part A and Part B, address the 7-year GMA update required by

statute and the 5-year Planning Commission assessment to the Comprehensive Plan

required by the UDC at UDC §9.5.4(a), respectively; and,

WHEREAS, the County’s CP and the UDC are and should be ‘living documents’
that reflect changes in state law, state regulations, County-wide attitudes and additional

policy decisions by the County’s legislators; and
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WHEREAS, the proposed CP amendment known as MLA #04-28 has been
approved by the Board during the second week of December as required by the County’s
UDC.

The Board makes the following Findings of Fact with respect to this MLA:

The County adopted its CP in August 1998, eight (8) years after the GMA became state
law.

Jefferson County adopted development regulations known as the Unified Development
Code (UDC) in December 2000, effective January 16, 2001.

The GMA, which mandates that Jefferson County generate and adopt a CP, also requires
that there be in place a process to amend the CP.

This Ordinance is the result of the annual CP amendment cycle process for 2004 and
includes, in order to legislate development regulations that reflect best available science
as it applies to GMA critical areas, amendments to the County’s UDC.

Complete review and re-evaluation of the CP for this County comes when this County’s
CP is only six (6) years old.

Part A of MLA 04-28 is made necessary by RCW 36.70A.130(4), which requires this
County to “take action to review and, if needed, revise its [CP] and development
regulations to ensure [GMA compliance.]”

The review process included a public participation program:

a) In conjunction with the State Department of Community, Trade, and Economic Development
(CTED) and the Planning Association of Washington (PAW), Jefferson County hosted “A
Short Course on Local Planning” in the Tri-Area Community Center on August 9. A key
theme of the meeting was the growth management update required in 2004.

b) County staff hosted a “Roundtable Workshop on the 2004 Update” at WSU Extension in
Hadlock on September 7. The purpose of the meeting was to present information on the
2004 growth management update to interested members of the public and to engage in
discussion.
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14.

¢) The County Department of Community Development (DCD) created and maintained
webpages dedicated to the 2004 growth management update process and the 2004
Comprehensive Plan amendment cycle.

The County, in an effort to comply with RCW 36.70A.130(4), has reviewed its CP and
UDC and through this Ordinance adopted revisions thereto in order to ensure compliance
with the Act. This Ordinance culminates the year 2004 review and revision as mandated
for Jefferson County by RCW 36.70A.130(4).

Because the date of adoption for the UDC (2000) came after the date when the
requirement that local governments planning under the GMA use ‘best available science’
[or “BAS”] when designating and protecting ‘critical areas’ was inserted into the GMA
(1995), the UDC contains much regulatory text that adopted after consideration of BAS.
The newest findings and conclusions relating to BAS were studied, analyzed and
considered in a document entitled “Review of [BAS]” for 2004 [CP] and Development
Regulation Update authored by one David Christensen, formerly the County’s Manager
of Natural Resources.

The Christensen report, hereafter referred to as “Review of BAS”, is Item 5.17 of the
DCD staff report (and SEPA-driven analysis) dated September 22, 2004 and has been
available to the public for comment and review since that time.

Also available for review and comment by the public since September 22, 2004 was the
DCD analysis of the tasks required to complete the 7-year statutorily mandated update,
which starts at page 2-37 of that DCD staff report.

Jefferson County has some fortunate local circumstances that impact on what regulations
should be in place to effectuate BAS.

The Review of BAS report concluded that 89 percent of the County’s land mass, or
nearly nine acres out of ten, is not likely to be developed, as the Olympic National Park
represents 46 percent of the County’s land mass, federal and state forestlands represent
another 31 percent of the County and privately-held forests account for another 12

percent of the County.
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Currently Jefferson County has some 330,000 acres (or more than 500 square miles in a

County of some 1,800 square miles) of parcels provided with a Commercial Forest
designation for GMA purposes. Residential development on those parcels, although very
unlikely to occur, will be at a maximum density of 1 residence per 20 acres and more
commonly at 1 residence per 40 or 80 acres. This information, while not part of the
Review of BAS report , was and is highly relevant to our legislative decision.

Jefferson County at present has about 62,000 acres (or about 100 square miles) zoned
rural residential, where the maximum density is 1 residential unit per 5 acres and is more
typically 1 residence per 10 or 20 acres. While not found in the Review of BAS report,
this information was and is important to our legislative decision.

Maintaining these low densities on 600 square miles of a 1,800 square mile County is a
key method used by this County to protect its critical areas.

Additionally, Jefferson County was the first County to give regulatory effect to the
Stormwater Management Manual for Western Washington (known as the 2001
Stormwater Manual), a fact not in the Review of BAS report, but nevertheless relevant to
our legislative decision.

The 2001 Manual lowers the threshold of what is considered ‘de minimus’ grading and
clearing, and thus not required to obtain a stormwater management permit. By forcing
more clearing and grading efforts (proposals) into obtaining a stormwater management
permit the County also promotes and enhances its critical areas.

In that same vein only one watershed in the County (lower Chimacum Creek) is
anticipated to have more than 10 percent impervious surfaces by the end of the 20-year
planning period that ends in 2024. At the end of the planning period some watersheds in
this County will have impervious surfaces that amount to less than two (2) percent of the
land mass in that watershed.

Mr. Christensen informed us of these facts in his comment letter dated November 15,
2004, a letter reviewed and considered by all three elected County Commissioners in

making their decisions with respect to BAS and what regulatory text should be adopted.
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But the Review of BAS report requires further discussion within this Ordinance.

The author of the “Review of BAS” report analyzes the five (5) categories of critical
areas (as that term of art is defined in the GMA) and compares the current regulatory
scheme in the UDC with his understanding of current BAS.

For example, the State Department of Natural Resources or “DNR” has generated new
rules that should be used when determining (called “typing”) the importance of streams
for fish and wildlife. These new rules include a different nomenclature for the stream
‘types.’

New scientific studies, purporting to be BAS, conclude that wetlands require larger
buffers.

Regarding wetland buffers, the Review of BAS report recommended an increase in the
standard buffer for Category I wetlands (the highest quality wetlands) of 33 percent to
200 feet and a similar increase of 33 percent to 300 feet of buffer before there can be a
waiver from UDC requirements that the applicant file an expert’s report (often known as
a wetlands delineation) with the County planning staff.

Regarding fish and wildlife habitat conservation areas, which are protected by ‘typing’
streams and/or requiring setbacks from marine or salt water habitats as well as wildlife
habitats, the Review of BAS proposed a new chart providing stream buffers for the new
‘typing’ nomenclature established by State DNR. They provide for buffers of up to 150
feet on the biggest (usually measured by volume) streams, since those streams are almost
certainly likely to serve as salmon habitat.

This Board learned at its deliberations on this Ordinance on December 13, 2004 that with
respect to marine shorelines, the GMA and the 1971 Shoreline Management Act
(“SMA”), Ch. 90.58 RCW, were recently amended in an attempt to direct how and when
marine shorelines should be considered a GMA “critical area’ and how protection of
those areas should be addressed procedurally through critical areas ordinances, the

Shoreline Master Program adopted locally pursuant to SMA, or both. Few, if any, local
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jurisdictions have adopted development regulations that integrate these statutes in this
regard and questions remain as to exactly how this integration will be accomplished.
RCW 36.70A.480 was amended by the State Legislature in 2003 to expressly include two
concepts: A) a local government is authorized to regulate a near-shore location both
under the GMA as a ‘critical area’ and under the applicable Shoreline Master Program,
and B) the protection offered a marine shoreline must be equal under the SMA and the
GMA-derived development regulations.

The above-described amendments to RCW 36.70A.480 led to a confusing situation
because suddenly local governments had responsibility for a new GMA “critical area’ but
the corresponding BAS that would lead to appropriate development regulations being
enacted did not and does not currently exist. The proverbial “cart” had been put before
the “horse.”

Despite these limitations and inherent challenges, the Review of BAS report suggested
for marine shorelines an enactment of regulations requiring vegetated buffers of 100 feet,
with the 50 feet nearest the marine shoreline being maintained in native vegetation and
the second 50 feet being a managed “outer core” with native vegetation encouraged and
pesticides and fertilizers prohibited.

With respect to wildlife habitat, the Review of BAS report proposed to have in the UDC
language that encourages persons subdividing land in what are called Core Wildlife
Habitat Areas to cluster their homes on a portion of the parcel(s), leaving the rest of the
land untouched.

Encouragement of clustering will promote and protect the existing “wildlife habitat
network” found to exist in this County, a series of connected high quality habitat patches
and vegetated corridors located throughout the County, analyzed and written about by S.
Tomassi in 2004. The Review of BAS report relied upon the Tomassi report in reaching

his conclusions relating to wildlife habitat.
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In the Review of BAS, Christensen concluded the County’s regulatory scheme complied
with current BAS with respect to Aquifer Recharge Areas and Geologically Hazardous
Areas.

Regarding Flood Hazard Areas, wrote Christensen, the City of Port Townsend and the
County were jointly working on assuring mutual cooperation should such a disaster occur
and thus the UDC remained current with BAS as it is known at this time.

The County has also obtained a study that maps the channel migration zones (CMZs) for
the major rivers of East Jefferson County, including the Duckabush, Dosewallips, Big
Quilcene and Little Quilcene Rivers. This information will be quite useful when
landowners apply for land use permits in the vicinity of any of those rivers.

The Review of BAS included recommendations that the County, at a minimum, restrict
development to outside of the CMZ, to reduce risk to public safety and fish habitat,
consistent with BAS.

There have been comments from state agencies and citizens’ groups asserting that the
County should adopt more stringent regulations, e.g. wider buffers for wetlands, marine :
shorelines and what are now known as Ns (non-salmon) waters or streams.
One State Department of Fish and Wildlife (or “DFW”) representative stated that the

wetland buffers adopted here are “at the lower end of the recommended buffer widths ‘
within both [CTED and DOE] document[s.]”

That same DFW representative stated that the adopted buffers applicable to ‘Ns’ [non-

salmon bearing] streams was far below what BAS recommends. The DFW

representative argues that ‘“Ns’ streams are feeders to streams that are salmon habitat and

thus the same functions that need protecting in a salmon-bearing stream need parallel

protection in non-salmon or ‘Ns’ streams. If the needs in both types of streams are the

same, then the protection offered should be the same according to this logic.

Such logic is not consistent with BAS because BAS does not state that type Np and Ns

streams must be afforded protections equal to larger streams to protect stream habitat
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functions. Such logic incorrectly presumes that all of the same functions must be
preserved in all types of streams, whether or not they are fish-bearing streams.

BAS does not require local governments to adopt such ‘broad strokes.’

Such logic also would negate the need for creating the “Np” and “Ns” type streams.

The DFW representative also asserts that marine shorelines should receive the same
buffer (150 feet) that this Ordinance adopts for what the new ‘typing’ nomenclature calls
a Type ‘S’ [salmon-bearing] stream.

The same DFW representative stated that the buffers under the new ‘typing’
nomenclature should be measured from the outside of the CMZ, i.e., for a development
proposal at or near a CMZ the no-touch zone would then be the entire CMZ in question
PLUS the buffer distance in place for that ‘type’ of stream.

One representative from the State Department of Ecology expressed concern that the
adopted wetland buffer widths had disadvantages because for a particular category of
wetland (they are categorized as I, II, III and IV) the buffer was one-size fits all.

The Ecology representative, among other concerns, recommended that buffer widths for a
specific category of wetland be flexible, i.e., determined by A) the width needed to
protect the existing functions and values, B) the intensity of the proposed development
and C) the specific wetland functions that need protecting. The Ecology letter included
the admission that this system “appears complicated,” but also informed the County that
both Pierce and King County have adopted variations of this system and found it to be
workable.

The Ecology letter also revealed that the three-part, site-specific analysis that Ecology
has recommended local governments use when determining (with respect to a specific
land use proposal) what would be the proper size for a particular wetland buffer (what
Ecology calls “Alternative 3”) represents a draft proposal not yet codified or adopted by
Ecology.

While Ecology has informed the County that adoption of the guidance documents that

include, among other items, Alternative 3 and the buffer widths suggested to this County
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is likely to occur in early 2005, that did not prove helpful to this Board, which faced a
statutorily-imposed deadline of December 1, 2004 to review and re-evaluate its critical
areas Ordinances.

In light of the above, and for reasons listed below, this Board chooses not to act ahead of
Ecology by imposing through a County Ordinance the wetland buffers of Alternative 3
that Ecology itself has not yet ‘blessed’ with formal adoption. The system is set up so
that state agencies, rather than local governments, are the first to enter the ‘new frontier’
of BAS.

Additionally, this County is vastly dissimilar to King or Pierce County, the counties that
have apparently adopted Alternative 3 or similar alternative methodology based on the
draft Ecology guidance documents.

This County is not King or Pierce County simply because it is neither urbanized to the
extent those counties are [the County has 1,808 square miles, less than 1% of which is
located inside an UGA] nor does it have the staff resources to commit to such a complex
program.

The preceding statement is based, in part, on the fact that the City of Port Townsend
contains approximately eight or nine square miles, according to City planning staff.
Ecology was also concerned that wetlands of up to 10,000 square feet would continue to
be exempt from regulation or the need for a ‘wetlands delineation’ if development was
proposed at a site in the vicinity of that smaller wetland.

Such a statement is only partially true because UDC §3.6.9(a)(2) only exempts wetlands
that are less than 10,000 feet in size if they are a Type III or Type IV wetland. For the
more ‘valuable’ wetlands, specifically Type I and Type II wetlands, the threshold at
which regulation (or an expert’s report) is required is 1/4™ as much, or 2,500 square feet.
A citizen’s group known as the Washington Environmental Council (or “WEC”) also
asked that the County adopt for wetland buffers the flexible and more site-specific system
now in place in King and Pierce Counties. The logic arguing against the appropriateness

of such a system for Jefferson County has been stated above.

. MLA 04-28 Docket Adoption Ordinance #17-1213-04

December 13, 2004
Page 9 of 20




