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BEFORE THE WESTERN WASHINGTON GROVEEH, ., £

MANAGEMENT HEARINGS BOARD 683 ¢, 5E0Ri06E
:;’(“ﬁi‘?:‘-:---‘ .
BETTER BRINNON COALITION, T Ry
: { No. 03-2-0007
Petitioner,
: COMPLIANCE
V. " ORDER
JEFFERSON COUNTY,
Respondent.

This Matter comes before the Board upon a compliance hearing held pursuant to the
Amended Final Decision and Order in this case (November 3, 2004). The compliance
hearing was held on April ‘13, 2004 in Port Townsend.! The Petitioner was
represented by Mark Rose. Nancy Dorgan also participated as a Participant, the
County agreeing that she qualifies as “a person with standing to challenge the »
legislation enacted in response to the board’s final order”. RCW 36.70A.330(2) The
County was represented by attorney Mark Johnsen. Al Scalf, director of the
department of community development, and Josh Peters, associate planner, were also

present for the County. All three board members attended.

L SUMMARY OF DECISION
The Amended Final Decision and Order found the County out of compliance with the
Growth Management Act (GMA) and the State Environmental Policy Act (SEPA)
with respect to two aspects of the Brinnon Subarea Plan: (1) the Light Industrial
LAMIRD proposed for Brinnon, and (2) the supplemental environmental impact
statement (SEIS) for the Brinnon Subarea Plan. Amended Final Decision and Order,
November 3, 2003, Conclusions of Law F and G.

! The timing of this decision was significantly delayed by technological difficulties experienced by the
Board. The Board apologizes for any inconvenience this may have caused.
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In response, the County has proposed a new type (d)(iii) LAMIRD in the same
location that it had proposed the Light Industrial LAMIRD, adjacent to the Brinnon
Rural Village Center LAMIRD (type (d)(@)). The County also performed a
supplemental environmental analysis to address fish and wildlife habitat concerns in
the Brinnon Subarea Plan. We find that that the proposed new type (d)(iii) LAMIRD
may not be located next to the Brinnon Rural Village and still be “isolated”; but that
the 00th has achieved compliance with respect to SEPA in the Brinnon Subarea
Plan. 4 e N

‘II. -BURDEN OF PROOF

Unless there has been a prior determination of invalidity, comprehensive plans,

development regulations and amendments to them are presumed valid upon adoption.

RCW 36.70A.320(1). The burden is on the Petitioner to demonstrate that any action

taken by the ‘County is not in compliance with the requirements of Ch. 36.70A RCW.

RCW 36.70A.320(2). The Board shall find compliance unless it determines that the
actions taken are clearly erroneous based upon the record before the board and in light

of the goals and requirements of the Growth Management Act. RCW 36.70A.320(3).

II. ISSUES PRESENTED -
Issue No. I: Does the new type (d)(iii) LAMIRD proposed to be located adjacent to
the Brinnon Rural Village Center meet the requirements of RCW 36.70A.070(5)?

Issue No. 2: Does the County’s environmental analysis of the Brinnon Subarea Piﬁn

. comply with the State Environmentat Policy Act (SEPA)?

Positions of the Parties : |
The County submitted its Report on Compliance/Statement of Actions Taken on
February 18, 2004. This report includes the final draft of the Environmental Analysis
undertaken in response to the Board’s finding of non-compliance. Jefferson County’s

Report on Compliance/Statement of Actions Taken, Environmental Analysis, Exhibit
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#3-100. The County states that it undertook the environmental analysis after an
“informal scoping” meeting with tribal representatives and the Washington State
Department of Fish and Wildlife and it addressed the issues raised by the tribes and
the department in the environmental analysis. Id.

In response to the finding that the Light Industrial LAMIRD proposed for Btinnoh
does not comply with the.GMA, the County proposes a New Small Business Cottage
Industry Overlay, a type (d)(iii) LAMIRD, in the same location. “The intent is to
provide job opportunities for rural residents, more specifically for residents of
Brinnon.” County’s Report on Compliance/Statement of Actions Taken at 9.

- Participant objects to the proposed (d)(iiij) LAMIRD on the grounds that there are no

restrictions on the number of structures allowed in the overlay, that the uses are not
limited to be small-scale, and because the overlay would allow continuous commercial

uses that would not be isolated as required by the GMA. Statement of Nancy Dorgan.

Petitioner objects to the SEPA ‘review, arguing that the environmental analysis
includes only a three sentence analysis of the 21.6 acre “Dosewallips Small-scale
Business and Cottage Industry Overlay District” and that the County should make sure
that the tribes and the department “sign off” on the analysis. Februaryhl9, 2004 e-mail
of Mark Rose.

Participant further objects that the impacts of commercial and industrial development
are not the same as the impacts of residential development. Statement of Nancy
Dorgan; Ex. 13-50. She argues that the impervious surface cap would have a different
impact for four houses under current zoning than for “an unlimited assortment of

commercial and industrial uses.” Id.
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Board Discussion

Issue No. 1: Does the new type (d)(iii) LAMIRD proposed to be located adjacent to
the Brinnon Rural Village Center meet the requirements of RCW 36.704.070(5)?

In our Final Decision and Order issued in this case issued on August 22, 2003, we
found that the proposed Light Industrial LAMIRD for the Brinnon flats area did not fit
the criteria for a type (d}(i) LAMIRD under RCW 36.70A.070(5)(d)(1). The County
has responded by denominating the same LAMIRD a type (d)(iii) LAMIRD.

The 1995 amendments to RCW 36.70A.070 created provisions for “limited areas of
more intense rural development”, generally referred to as “LAMIRDs”. LAMIRDs
may be adopted in rural lands where the county has adopted measures to “minimize
and contain the existing areas or uses” of LAMIRDs. RCW 36.70A.070(5)(d). The
statute provides for three types of LAMIRDs, each with different characteristics and
also different limitations. Type (d)(i) LAMIRDs may allow mixed uses.
RCW36.70A.070(d)(i)- Type (d)(ii) LAMIRDs coritain small-scale recreational and
tourist uses. RCW 36.70A.070(d)(ii). Type (d)(iii) LAMIRDs contain isolated
nonresidential uses, including cottage industries and small-scale businesses. RCW
36.70A.070(5)(d)(iii).

Originally, the Brinnon Subarea Plan envisioned a light industrial LAMIRD adjacent
to the Rural Village Center in Brinnon. The Rural Village Center is a designated type
(d)(i) LAMIRD. which was the subject of the initial challenge in this case; tht;Board |
upheld the LAMIRD designation for the Rural Village Center but not for the light
industrial LAMIRD. Amended Final Decision and Order, November 3, 2003.

The County now has dgsignated the same area that was proposed for a light industrial
LAMIRD in Brinnon as a type (d)iii) LAMIRD - “the Dosewallips Small-scale
Business and Cottage Industry overlay district.” LNP 6.1.14, Jefferson County .
Comprehensive Plan. It is abbreviated “SBCI”. UDC §3.6.15.
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